GUARDIANSHIP AND ADMINISTRATION BOARD
HOBART

OWK upon an application for administration
GAB No. 1045

REASONS FOR DECISION

Anita Smith — President
Kim Barker — Member
Elizabeth Dalgleish - Member

7 November 2003

Administration — suitability of daughter as propodseiministrator - reasonable degree of businesni@tu
required — history of dealings with Trustees inahgdattempt to appoint as attorney
Guardianship and Administration Act 1995 (Tas), ss 6, 51, 54

1. Pursuant to section 50 of tl@&uardianship and Administration Act 1995 (“the
Act”) the applicant has applied to the Guardianstnd Administration Board (“the
Board”) to be appointed as the administrator farrhether, OWK. Mrs K is an 84-

year-old woman who has brain damage arising fr@tnake and dementia..

2. The application was lodged with the Board on @oBer 2003. The application
was heard on 7 November 2003 following some stahdarestigations by Board
staff. The applicant attended the hearing, ag\tlidVV from Tasmanian Perpetual
Trustees, the Senior Investigation and Liaison deffiand the Registrar of the

Board.

3. A report by Dr N of Hobart confirmed that Mrs as lost capacity to make
decisions and is no longer reliably capable of afieg a bank account, paying bills,
managing her money or budgeting. Mrs K has sttitatishe is still capable of all
of these tasks and that when she is no longer t&apste will execute a power of
attorney. The Board accepted statements from pipécant, the Board’s Senior
Investigation and Liaison Officer (SILO) and the diwal evidence of Dr N in
favour of the statements of Mrs K regarding hespng level of capacity.
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The hearing proceeded on the basis that thesenwvalispute between the parties,
other than the proposed represented person, thdachors in section 51(1) had all
been made out. Deliberation at the hearing cenipah the factors outlined in

section 54 of the Act as to the appointment ofrtiest appropriate administrator.

The history of the application

5.

On 17 November 2000, the Board received anegapplication regarding Mrs K,

from the same applicant. At that stage, the appti@lleged that her mother had
become confused in financial matters; she was [adifficulties in some dealings

with Centrelink and was gambling in a reckless anesponsible manner. The
SILO and the Public Guardian reported at that tthree Mrs K did not want her

daughter to manage her affairs. Neither of thdBeens was satisfied, at that stage,
that Mrs K suffered any incapacity in her managdieg estate. The application was
withdrawn in favour of Mrs K’s stated intention @tecuting an Enduring Power of
Attorney appointing Perpetual Trustees, as theyeween known. The reports of
the SILO and the Public Guardian from the earlgli@ation were available to the

Board at the hearing.

The Board was informed that Mrs K proceededxcete what she believed to be a
valid Enduring Power of Attorney (EPA) appointingrPetual Trustees. However,
the document was one of a number issued by thee&ricdmpany at the time that
cited the previous enabling legislation, not the@ot enactment of the day. Mr W
told the Board that the Recorder of Titles had seldiPerpetual Trustees that she
would refuse registration of such EPA’s. Accordynipe trustee company recalled
a number of EPA’'s from clients, including Mrs K, darsent new amended
documents for their execution. Mrs K had, therefaxecuted a document that
could not be registered as an EPA, but had notuiégddhe amended document and
therefore does not have a valid EPA.
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The Estate

7. Mrs K has a substantial estate. The applicahdicates that she has savings and
investments of approximately $650,000.00. The iappt estimated that the real
estate has a value of $700,000.00. The estateirathales a prestige motorcar,
antique furniture and dolls, shares and debentok svhich were unvalued in the
application but evidence in the hearing suggestesly tmight add a further
$60,000.00 to $100,000.00 to the value of the estat

Section 51(2) and (3)

8. The Board was presented with two realistic adgves: appointment of the
applicant or Tasmanian Perpetual Trustees as asinaitur. NoO less restrictive
option would have been capable of protecting tha&tesinvesting to best advantage
and meeting Mrs K’s day-to-day needs. For the psep of section 51(2) the Board
considered that the appointment of an appropridteir@strator would be the best

means of promoting Mrs K’s freedom of decision aation.

9. The Board determined that, given the size of #s¢ate, not only was an
administrator required, but also such administreéguired a reasonable degree of

business acumen so as to represent the best tatefebe represented person and

her estate.

10. Mrs K has a will held by Tasmanian Perpetualsiges that was sited by the
Board. The will makes such provision as would regan administrator to have
an awareness of the testator’'s intention for cerit@ms of property. Mrs K’s

intentions for the ultimate disposal of the este an important consideration in
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determining her best interests. To the Board’snkedge, the applicant does not

know the contents of the will.

Section 54(1)

11.

12.

13.

14.

The Tasmanian Perpetual Trustees are a trostegany for the purposes of section
54(1)(c). The Board’s consideration of the factorsection 54(1)(d) and section
54(2) therefore relate only to the possibility gfpaintment of the applicant as

administrator.

The applicant has consented to act as adnatostr The Board heard evidence
from the applicant that she would proceed to dati he estate in a manner that
reflected her knowledge of her mother’'s particshashes and preferences. She
indicated that some funds in bank accounts coulldtter invested and that some
minor improvements to the house would substantiatiyease its value. She stated
that she would wait 3 months to monitor her moth@ondition before making a

decision to sell the house. These statements demated that the applicant had
carefully considered her potential role as admiaiet and had every intention of

acting in her mother’s best interests.

An area of possible conflict of interest foe fhurposes of section 54(1)(d)(ii) is the
potential conflict between the applicant’s posit@s a possible beneficiary to the
estate and as the administrator. Nothing in th@iegnt's demeanour suggested
that such a conflict would actively undermine heleras an administrator. The
applicant is also currently a tenant in her mothérdme, but is not paying rent.
Specific directions (for example to set a comméneite of rental) in any orders of
the Board could rectify such potential conflictsamg from the tenancy should the

applicant be appointed as administrator.

The applicant provided evidence that she had beeal estate agent in Queensland
and New South Wales. She had bought and renopabgeérties in Melbourne and
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15.

16.

Brisbane. She had also been an interior desigautiamt in Melbourne, Brisbane
and Noosa. Such experience is relevant to sebd¢h)(d)(iv), however the Board
considered it likely that, should the applicantgoented administration, her lack of

particular experience in investment would be aichent.

The applicant addressed this detriment in {ai@ation stating “I would seek
appropriate advice and help, after examinationhefduties.” In the hearing, the
applicant stated that Mr H and Ms R, an accountsaiditor with X Solicitors, had
agreed to provide assistance with the account®. applicant’s view was that while
it is a large estate, the management responsibdityelatively simple. Mr W

concurred.

The Board took the view that the applicant damdmpetently undertake the tasks of
an administrator. Although the size of the esta&y cause the Board concerns in
appointing a private administrator without formalatjfications, an order could
contain directions to seek appropriate professiawilice. Had the applicant
satisfied the tests in section 54(2), the Boardhinigave questioned why financial
advice was being sought from a law firm and pursiugther evidence about the

qualifications of the nominated advisors to giveaficial advice.

Section 54(2)

17.

Section 54(2)(a) requires examination of Mrs Wishes. Given that she rejected
the notion of incapacity, Mrs K’s present wishes tar remain in control of her own
financial affairs. The Board had evidence that Krsas little or no insight into the
level of her dementia and that her stated wishtectethat lack of insight. The
Board had access to statements about Mrs K’s palrsoprior to her disability
which showed she was an intelligent woman who haddf opinions, argued
strongly and competently and was never easily dsd from a course she had set

her mind to. Experienced medical and legal pracigrs who had dealings with
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18.

19.

20.

Mrs K held her in great admiration. Even with firegression of the disability, she

displays consistent personality traits.

The Board noted that Mrs K’s execution of atensibly valid EPA appointing the
Perpetual Trustees showed some earlier intention her part, at a time when she
retained capacity to make such decisions, to appoaiessional trustees to manage
her affairs. The Board noted that Mrs K receivdteah EPA document capable of
valid execution but failed to sign it despite sabb#quests. The SILO’s report dated
3 November 2003 stated:

“Mrs K decided to execute a power of attorney wittsmanian Perpetual Trustees
and one was prepared but she never signed sameevidoshe maintained close
contact with Mr W of that office advising him of thactivities. She was adamant
throughout this time that she did not need a pafettorney yet. In fact when |
visited her on 28 October she was still adamant that Mr W need edt her yet
and that she would not sign the document untilvga® allowed to return home and

check out her motorcar etc.”

The Board heard evidence from the applicant indW that Mrs K began to

distrust the applicant when the applicant did ngipeort Mrs K’s application to

renew her driver’s licence in 2000. While thereswaedical evidence that the
licence should not be issued, Mrs K blamed her g intervention and deeply
resented the loss of independence that ensueds ré&sentment fed into Mrs K’s
later suspicions about the applicant that may Hseen fuelled by the developing
disability rather than issues of substance. Howete extent of that dispute is

reflected in the fact that Mr W was clearly awafé.o

Mrs K undertook a range of financial transadiaafter that incident. These

included the sale of a unit in Queensland in 2088 aeeking advice about
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21.

22.

23.

24.

investment of monies in term deposits between daty October 2002. Mrs K had

numerous discussions with Mr W during that period.

By contrast, the applicant reported at theihgahat Mrs K had offered the unit to
her and informed her of the sale, but did not ctinser for advice, despite the
applicant’s previous experience as a real estatataglt appears that Mrs K has
exercised a reasonably high degree of privacy irfihancial dealings, allowing her

family to benefit from her investments and transend, but not to take part in them.

The relationship between Mrs K and Tasmaniapd®eal Trustees commenced in
1985 but intensified upon the death of her secarsgb&nd. Prior to that time, Mrs
K had left all financial management of the estatdér husband. Upon his death
twelve years ago, the trustees acted as executdrshee retained a financial advice
relationship with them for subsequent financiallagg. Mrs K generally sought a
range of professional opinions and invested comseely, but Tasmanian
Perpetual Trustees had provided a reference pomtafnumber of her major
independent financial dealings. She retained tteednaft at least 7 wills during the

professional relationship.

Taking into account the intention to createeaduring power of attorney, a degree
of privacy exercised by Mrs K in her financial dagk and a demonstrated reliance
upon professional financial advisers, the Boardsm®red that so far as Mrs K’s
wishes could be ascertained they showed a preferiemcthe financial advice of
qualified professionals and, in particular, the iedvof Tasmanian Perpetual

Trustees.

Section 54(2)(b) requires the Board to take atcount issues of compatibility
between the proposed represented person and thanisiator. Taking into
account the reports by the Public Guardian and&th® of Mrs K'’s attitude to the
2000 application and the impact upon the relatignbbtween mother and daughter
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25.

26.

occasioned by the loss of a driver’s licence, tlharB believed there to be greater
compatibility, so far as financial matters were @ermed, between Mrs K and the

trustees than between Mrs K and the applicant.

The Board also took into account the duty ofadministrator pursuant to section
57(2)(b) to consult with the represented persorddi#ionally, during the hearing
Mr W assured the Board that Tasmanian Perpetuastdes would consult the
applicant in the execution of their duties as adstiator of her mother’s estate,
allowing her to lend her expertise in matters saglhe presentation of the property

and ascertainment of her mother’s historical pesfees.

While the applicant satisfied the Board thabject to some minor conditions being
imposed) she would have been a competent admiaistfar the reasons stated
above, the Board is of the opinion that appointma&nthe applicant would not
satisfy the criteria established in section 54(&) therefore, the applicant is not a
suitable person to act as the administrator ofestate for the purposes of section
54(1)(d)(ii). The application for appointment tife applicant therefore fails in

favour of the appointment of Tasmanian PerpetuasfBes as administrator.

THE BOARD ORDERS

1. That Tasmanian Perpetual Trustees be appoistediinistrator of the estate of the

represented person.

2. That the powers and duties of the administre®those conferred by Division 4 of

Part 7 of theGuardianship and Administration Act 1995.

3. That the order remains in effect until 6 Novemb006.

Anita Smith
President
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