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Guardianship — inappropriate exclusion of visitmr®lderly person in nursing home — son had no
authority to restrict visits to his father withobis knowledge — role of nursing home to exclude
visitors under duty of care — allowing access tsitors of choice constitutes a ‘need’ for a

guardian — possible to carry represented persoishes into effect — best interests — proposed
guardian having a conflict of interests

Guardianship and Administration Act 199Bas), ss 6, 10, 12, 19, 20, 21, 25, 27, 31 and 73

On 7 January 2005 Ms. C.C. made an applicationtlier appointment of a
guardian for Mr. H. pursuant to section 19 of tl&uardianship and
Administration Act 199%“the Act”), (the “first application”). The applation
sought the appointment of a guardian to addressurostances where it was
alleged that Ms C.C. had been denied access tétiMand that visitors to Mr. H.

were being restricted without his express permissio

A. The proposed represented person:

Mr. H. will be 93 years of age in September 2003istory available to the Board
indicated that he had an illustrious internatiocateer — not detailed in these
reasons to protect his identity.

Publication of this report is subject to approvatquant to the terms of this
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Mr. H. is currently a resident of a private nursimgme in Hobart where he was
admitted on 6 April 2004. His wife, D, died in I®@nd his first son, J, died in
1997. He has one surviving son, Mr. M.H. who residverseas. He has

grandchildren, great-grandchildren and a brothey alhlive overseas.

Until he was hospitalised in January 2004, Mr. Wed in his own home in
Hobart. A feature of the reports that the Boardeieed was his active
participation in a range of social activities, lgeenmember of social and sporting
clubs and hosting drinks parties for close friemads former colleagues at his
home. Such activity continued until declining hleahnd hearing began to
diminish these experiences around 2003. Howe\estil enjoyed the company
of numerous regular callers to his home. As anké man and an extensive
reader, he has had a wide range of interests imgjuihance, world politics,

sailing, mountaineering and public administration.

Mr. H. is in possession of a significant estaterently managed under the terms
of an enduring power of attorney by Mr. M.H., willasmanian Perpetual

Trustees as alternate attorneys.

Ms C.C. states that she has been in a “close, p&rsmd loving relationship”
with Mr. H. for over 29 years. Mr. M.H., who opak her application, denies
that the relationship between Mr. H. and Ms C.G. that level of significance.

B. The legislation:

In making a decision, the Board is required to aelhe principles established in

section 6 of the Act:

“A function or power conferred, or duty imposed,this Act is
to be performed so that
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(&) the means which is the least restrictive of easgn's
freedom of decision and action as is possible ie th
circumstances is adopted; and

(b) the best interests of a person with a disgbditin respect
of whom an application is made under this Act ai@mwted;
and

(c) the wishes of a person with a disability orr@spect of
whom an application is made under this Act areyassible,
carried into effect.”
Before making a limited guardianship order, thef8aaust be satisfied, pursuant

to section 20(1) that Mr. H:

“(a) is a person with a disability; and

(b) is unable by reason of the disability to makasonable
judgments in respect of all or any matters relatinchis ...
person or circumstances; and

(c) is in need of a guardian.”

Subsections 20 (2),(3) and (5) repeat the prinsifpte section 6(a) and (b) in

relation to guardianship applications.

Section 21 states:

“(1) The Board may appoint as a full guardian anited
guardian any person who is of or over the age ofels8s and
consents to act as guardian if the Board is satisfihat that
person —

@) will act in the best interests of the proposgmlesented
person; and

(b) IS not in a position where the person's irgereonflict
or may conflict with the interests of the proposed
represented person; and

(c) is a suitable person to act as guardian ofptioposed
represented person.
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(2) In determining whether a person is suitableath as a
guardian of a represented person, the Board must itgdo
account —

(@) the wishes of the proposed represented pecdar as
they can be ascertained; and

(b) the desirability of preserving existing family
relationships; and

(c) the compatibility of the person proposed asrdian
with the proposed represented person and with the
administrator (if any) of his or her estate; and

(d) whether the person proposed as guardian well b
available and accessible to the proposed reprakente
person so as to fulfill the requirements of guardiap
of that person.”

The powers of a guardian relevant to the conteihtseoapplication are set out in
section 25(2):

“Without limiting subsection (1), an order appongia full
guardian confers on the person named as full gaarthe
power —

(@) to decide where the represented person isivey |
whether permanently or temporarily; and ...

(d) to restrict visits to a represented persosuoh extent
as may be necessary in his or her best interestgoan
prohibit visits by any person if the guardian ressdy
believes that they would have an adverse effedhen
represented person;”

Pursuant to section 27, once appointed:

“(1) A guardian must act at all times in the bederests of the
person under guardianship.

(2) Without limiting subsection (1), a guardiansact the best
interests of a person under guardianship if thediaa acts as
far as possible —
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€)) in consultation with that person, taking iat@ount, as
far as possible, his or her wishes; and

(b) as an advocate for that person; and

(© in such a way as to encourage that persomiticypate
as much as possible in the life of the communityg a

(d) in such a way as to encourage and assisp#rabn to
become capable of caring for himself or herself ahd
making reasonable judgments relating to his or her
person; and

(e) in such a way as to protect that person frayglect,
abuse or exploitation.”

Pursuant to section 31(4):

“The Board of its own motion may direct, or offevee to, a
guardian in respect of any matter.”

C. Process of the Application(s):

The first application was not accompanied by a cadir psychological report;
information prescribed by section 19(2)(b) of thet &nd regulation 4 of the
Guardianship and Administration Regulations 199y letter dated 12 January
2005, Ms C.C.’s solicitor indicated a refusal by.Mi’s general practitioner, Dr
S, to supply such a report.

The Board received from Ms C.C.’s solicitors, cepeé documents relating to an
anti-discrimination claim by Ms C.C. and a statytdeclaration from Mr. G.C.
on 15 March 2005.

Staff of the Board undertook investigations witlevant parties and requested a
general report from the Public Guardian.
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On 22 March 2005 the Board received a further appbn, also for the
appointment of a guardian for Mr. H. from his sdvit. M.H. (the “second
application”). This application nominated Mr. Bs guardian and attachadter
alia, a brief report from Dr S dated 10 February 2008 a report of consultant
psychologist, Mr. F., dated 20 February 2005.

Receipt of the second application satisfied theuiregqment for the prescribed
information and accordingly time limits in respeaft the application, for the

purposes of section 72, ran from 22 March 2005he fiearing was commenced
on 26 May 2005; 63 days had elapsed from the dateceipt of the application.

The hearing was delayed to allow Mr. M.H. to attérain overseas. No party
took issue with the delay.

At the commencement of the hearing, Mr. D. Zeemdrmgse status in the hearing
is discussed below, indicated that Mr. M.H. did mesh to pursue the second
application for guardianship. However the Boardicated that, as the materials
had been received by the Board and read by the ersnolb the Board, the Board
would continue to use information contained in gexond application. Mr.

Zeeman did not take issue with this and Mr. M.Hemed to his written materials

in giving evidence. Further, Mr. D indicated tle$ consent to the appointment

as guardian continued after the withdrawal of #nsoad application.

D. Section 73 - Representation:

As applicant, Ms C.C. is entitled to legal repréagan pursuant to section
73(1)(b) of the Act. She was represented by Mr.Williams of Gunson
Williams.

The proposed represented person, Mr. H, is alstieehto representation. Mr.

Zeeman asserted that he was that representativeellaas representative for Mr.

M.H., by reason of also being the representativénfH’s appointed attorney,
6
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next of kin and person responsible. Because af délssertion, Board member
Schyvens convened a telephone conference on 20 208% to determine
guestions relating to legal representation. TherBodetermined from that
conference that it should seek the assistance adpendent counsel at the

hearing. As a result, Mr. M. Daly appeared as selassisting the Board.

The Board raised the issue of representation with Eéeman again at the
commencement of the hearing on 26 May 2005. MenZan reiterated that he
represented Mr. H, although he admitted that herwdand indeed could not,
take instructions from Mr. H. He denied any caniftf interest in his position as
counsel for the applicant (such application nowngewithdrawn) and subject
person, donor and attorney, father and son. CéudoséMs C.C. and counsel
assisting the Board applied for a determinationargigg Mr. Zeeman’s

appearance. The Board determined as follows:

“Mr. H has not instructed any solicitor.

The Division takes the view that there is noalelasis
upon which Mr. Zeeman can assert that he acts foHMIn
these proceedings.

3. If Mr. Zeeman continues to assert that he amtdvir. H,
the Division will attach no weight upon those atees
and such assertions will not affect the outcomethaf
hearing.

4. The Division will take on board all reports fairand
openly with no extra weight attached to Mr. Zeemsan’
representations as Mr. H’s representative.”

Whilst an applicant, Mr. M.H. was entitled to repeatation, once his application
had been withdrawn that entittement lapsed. Howeyesen that both the
applicant and the Board had counsel appearingBtad granted leave to Mr.
Zeeman to appear and Mr. J. Walker who attendeld wepresentatives of the

nursing home was also granted leave to appear.

E. Documents available to the Board:
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In addition to the abovementioned medical and psipdical reports, the
following documents were attached to the secondicgtion:

« Consent of Mr. D. to be appointed guardian daféMarch 2005

* Aletter from Ms C.C. to Mr. H dated 1 April 2004

* A statement from Ms S. dated 10 May 2004

» Selected extracts from the Royal Hobart Hospitld Between January
2004 and April 2004

* A letter dated 1 September 2004 from the ManagdroNa Australia
Bank (NAB), Hobart Office to Mr. M.H.

* NAB bank statement for account of Mr. H. dated 3dréh 2004
* A copy of a power of attorney executed by Mr. H2ZnhJanuary 2004

* A financial report prepared by Tasmanian Perp€eluastees on 10 March
2005

* Notes made by Ms. C.C. dated 15 January 2004

Notes made by Ms S., countersigned by Mr. J dateldebruary 2005

Following receipt of the second application, theaRb received from Mr.
Zeeman'’s firm, Butler Mcintyre and Butler:

« A copy of an Aged Care Assessment Team (ACAT) rtepated 27
February 2004 (received 24 March 2005)

» Arrequest for the hearing to be closed, includingppy of a letter td’he
Mercury (received 31 March 2005)

» Information relating to Ms C.C.’s appearance on Afe{@vision program
Stateling(received 21 April 2005)

» A copy of a report from Dr S. dated 19 May 200&éieed 23 May 2005)
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Ms C.C. prepared for the Board a lengthy writtespomse to the documents
lodged by Mr. M.H.’s solicitor dated 12 May 2005.

Pursuant to the investigation activities of offeeof the Guardianship and

Administration Board, the Board also received thliofving documents:

Report of the Public Guardian dated 10 May 2005

Letter dated 19 May 2005 from Ms F., Director ofr€&ervices at the
nursing home.

Letter dated 20 May 2005 from Ms Q, Chief Execut®Wé#icer of the

nursing home, which attached a list of visitorsrappd by Mr. M.H., a
letter from Butler Mcintyre and Butler dated 19 Mavber 2004, and an
email from Daniel Zeeman dated 6 April 2005.

Report by Senior Investigation and Liaison Offic&nne Perks dated 20
May 2005

On 24 May 2005, two days before the hearing, thar@aseceived from Butler

Mcintyre and Butler copies of the ACAT file for M. and the following written

statements:

Mr. M.H. dated 22 May 2005
Mr. J. dated 22 May 2005

Ms. S. and Mr. J. dated 22 May 2005 (updated versib previous
statement)

Ms. S. dated 22 May 2005
Mr. D. dated 22 May 2005
Mrs. D dated 12 May 2005

Mr. E. dated 23 May 2005
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The following day the Board received from Butler Intyre and Butler further
statements from Mr. D. (dated 23 May 2005) and NIr§dated 24 May 2005)
and a copy of an email from Mr. M.H. to Daniel Zeandated (24 May 2005).

In addition to the applications and the attachedudwents, the above documents
were made available to each of the applicants, D&y (counsel assisting the
Board) and the members of the Board prior to theihg. Representatives of the
nursing home were provided such documents as delattheir interests as Aged

Care providers.

On the morning that the hearing commenced the Boacdived from Butler
Mcintyre and Butler a copy of a certificate from Dr dated 20 January 2004,

which was circulated to parties at that late stage.

During the hearing, Mr. Williams produced a ser@#s9 letters between Ms.
C.C.’s solicitors and the nursing home’s solicifoasd one letter from Butler
Mcintyre and Butler dated between 20 April 2004 arldecember 2004.

F. The hearing process:

A hearing was convened on Thursday 26 May 2005.e Bbard determined
pursuant to Schedule 2 Clause 2(3) of the Act thahccordance with the usual
procedure of the Board, proceedings would be imiquial and informal.

The Board granted Mr. Zeeman’s application to clthee hearing to the public
pursuant to section 12(2) of the Act. However,dhty person in attendance who
was not directly interested in proceedings was MS.'€ niece, Ms B.C. who

attended as a support person for Ms C.C. Mr. Zeeimdicated that he did not

require her exclusion from the hearing room.
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Pursuant to a long standing policy of the Boarératince at the hearing by the

proposed represented person is necessary in alhgsainless:

e The Health Care Professional Report or other in&tiom indicates
that the proposed represented person may not/caatterid the
hearing, and

* An Investigation & Liaison Officer has (i) visitetle person, and/or
(i) contacted the primary carer, and (ii) confech that the
proposed represented person cannot attend thenpeamd (iv)
ascertained the reasons why, and

* There is evidence given that attendance at thergea not in the
best interests of the person, or evidence of saskda the person if
they do attend

The report by Dr S. dated 19 May 2005 indicated Ma H would experience

significant distress and that his attendance waddve no useful purpose.
Although this was contrary to the reports of thédlRuGuardian and the Senior
Investigation and Liaison Officer, the Board aceejpthat medical advice and did

not require his attendance.

In addition to submissions by counsel, the follogvpersons (with their relevance
to the proceedings noted) participated to varyirgrees in the discussions
conducted by the Board at the hearing:

Ms C.C. - applicant

Mr. M.H. - son

Mr. E. —neighbour and friend

Ms. Q. — CEO of the nursing home

Ms. F. — Director of Care Services of the nursingie
Mr. D. — Nominee for Guardian

Margaret Colville — Acting/Deputy Public Guardian

! Manual for Members of the Guardianship and Adntiat®on Board , paragraph
4.3.2
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Anne Perks — Senior Investigation and Liaison @ffiGAB
Ms. S. — friend
Lisa Warner — Public Guardian (attended only oivzy 2005)

The following people also attended but declineddpportunity to participate in

discussions:

Mrs. D. - friend
Mr. G.C. —Ms C.C.’s nephew

Though Mr. D. stated a belief that evidence shda@ddaken on oath, none of the
members of counsel pursued that submission. Tasaavould have meant
swearing in all witnesses at once including membéunsel, given that much
of the evidence was being presented in writing aitthin submissions from

counsel. Accordingly evidence was not taken oh.oat

The Board discouraged counsel from questioning irtrass-examination style
and encouraged witnesses not to repeat statemkatxlya canvassed in their
written statements that had already been read byBthard. The taking of
evidence was concluded on 26 May 2005 and therigeagsumed on Monday 30
May 2005 for submissions by counsel. Total heatingg was approximately 9

hours.
G. Section 20 (1)(a) — Is Mr. H a person with a dability?

Parties did not dispute that Mr. H is a person wittisability. According to the
medical information available to the Board, Mr. tffsered a Cerebro Vascular
Accident on ¥ January 2004, has hearing and balance difficuldas to
Menniere’s disease and experiences significantt4on memory loss. On 2
March 2004, Dr T. wrote in hospital notes: “Mr. lkas clearly moderate to severe

Alzheimer’'s Dementia.”
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Each of these conditions causes or contributesrtdHvexperiencing a restriction

or lack of ability to perform decision-making acties in a normal manner. The
Board is satisfied that Mr. H has a disability tbe purposes of section 3 and
section 20(1)(a) of the Act.

H. Section 20(1)(b) — Is Mr. H incapable by reasomwf his disability to
make reasonable judgments in respect of all or angnatters relating to his
person or circumstances?

On 19 January 2004 rehabilitation intern Dr D. edain a letter to Tasmanian

Perpetual Trustees:

“It is my medical opinion that Mr. H is of suffia® mental
capacity to be able to appoint an attorney.”
Thirty-one days later, in a report dated 20 Felyr2®04, Consultant Psychiatrist

Mr. F states:

“Although | consider that Mr. H. possesses suffitie
intellectual and conceptual ability to understandppsitions
put to him at the time, his lack of insight, hisop@rientation,
and his memory impairment are unlikely to sustaafes
independent living at this stage.”

An ACAT Assessment conducted by ACAT Case Coordinds B. dated 27
February 2004 notes ‘cognitive impairment’ as tregdosed disease or disorder
having the greatest impact upon on Mr. H’'s needasistance with activities of

daily living and social participation.

One year later, in his report dated 10 Februaryp200 S. states that:

“IMr. H.] is mentally and physically quite incapa&blof
managing any independent existence outside theéesbeland
supportive environment of the nursing home. | dadi his
mental capacity has deteriorated since he wasaksstssed in
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September 2004 and he is not fit to make any gagmft
decisions about his future.”

In the second application, Mr. M.H. stated:

“[Mr. H.] is a ‘high care’ dementia patient who ®© more

capable of understanding why he now needs guatdtisan

he was of deciding on his own admission to a ngreimme.”
Witnesses to Mr. H.’s recent behaviour all repotteat he is disoriented in time
and location, reflecting increasingly upon his ieadife overseas in preference to
any discussions about recent events. They alswtrdfy. H. showing increasing
reliance upon routine and experiencing increasirggutbance when incidents
occur outside of his routine. According to thesparts he displays a significant
decrease in meaningful social interaction withteis, fellow residents and staff

of the nursing home.

For the purposes of section 20(1) (b), the Boahissfied that Mr. H. is unable,
by reason of his disability, to make reasonableioents in respect of matters
relating to his person or circumstances, partityléhose matters relating to

accommodation and restrictions upon visitors.

The Board notes a significant difference betweendpecialised assessments of
Mr. H.'s level of capacity made in February and Btar2004 and the one-

sentence report of Dr D. in January 2004.

Section 20(1) (c) — Is Mr. H. in need of a guaidn?

The first applicant asserted that Mr. H. neededadjan because:

“He has been put in [the nursing home] and the hbasebeen
provided with, and accepted, a list of the namegewniple who
can visit him, talk with him by telephone and write him.
Anyone not on that list cannot contact him. Hemd draw up
that list and | have evidence in his writing tostlaffect.
None of my friends who are also his friends havenbable to
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see him or contact him by phone, we don’'t know dilms
received.”

Asked “What will a guardian do for the person?” #pplicant wrote:

“1. Free up access to him in the Home. He hadrgela
number of friends and acquaintances and should be
allowed to see them.

2. Allow him to see me. We have had a close palson
relationship for over 29 years. For his sake st
continue in his declining years.

3. Allow him to continue our relationship and aites
such as picnics. | took him out of hospital on 25
January 2004 and had a picnic at Gordon. | anotihe
person who took him out of hosp. for his enjoyment.

4, Allow him to come home with me — where he hansp
many many happy times over the 25 years | have had
my property here.”

The applicant asserts that the actions of Mr. MaHd the nursing home in
creating and maintaining a list of selected visites a breach of Mr. H.'s
fundamental human rights and a guardian is requoesbuntermand Mr. M.H.’s

instructions to the nursing home in creating tis¢ &nd allow Mr. H. access to

visitors.

Mr. M.H. asserts that the list is necessary forghaection of Mr. H. against Ms

C.C.’s actions, which he asserts were a sourcésteds and anxiety for Mr. H.

The Public Guardian’s report dated 10 May 200%st#tat:

. the appointment of a Guardian is necessary tkema
decisions around visitors. | also believe thatight of Mr.
H.'s comments, an independent Guardian should wathk
Mr. H.’s power of attorney to review all the issw@sund Mr.
H.'s current accommodation, including the issue itd
appropriateness as well as other available altessat

However, at the hearing, the parties agreed tleatthjor issue for determination
was the issue of restrictions upon visitors. Théig Public Guardian, Margaret
Colville, did not pursue the issue of accommoda#bthe hearing.
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Clearly, the determination of the question of aché® a guardian requires the
Board to undertake a thorough consideration ofptiaetice of excluding visitors
to Mr. H.

The evidence of exclusion:

According to Ms C.C.’s evidence, on"18pril 2004 Ms C.C. attended the Royall
Hobart Hospital to visit Mr. H. Staff at the hotgpiinformed her that Mr. H. had
moved to the nursing home. She drove to the ngiisome where staff initially
would not confirm that Mr. H. was a resident. M<Ctelephoned Mr. D. who
informed her that Mr. H. was resident at the nig$iome. Because she had been
refused access, she left a note written on an epgeior Mr. H., having been
informed by staff of the nursing home that all coomecation must be directed
through Mr. H.’s family. Ms C.C. then instructedlisitors, Gunson Williams to
attempt to gain access to Mr. H. Ms C.C. has sendMr. H. since 31 March
2004.

On 20 April 2004 Ms C.C.’s solicitors wrote askitige nursing home what right
it had to exclude Ms C.C. from seeing Mr. H. On&8il 2004 the nursing home

replied, through their solicitors, stating that:

“In the case of Mr. H. a request has been recetliat 1. No
information regarding his occupancy at [the nursiragne] be
given to other than immediate family and designétiethds; and
2. That_he does not wigh have contact with or visits from your
client.” (Emphasis added)

Such letter also canvassed the possibility of tiaies order against Ms C.C.

On 9 May 2004 Mr. G.C., nephew of Ms C.C., attenttesl nursing home and
spoke with Mr. H. He delivered a note from Ms C.6.which Mr. H. added his
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own note. Circumstances of the meeting will begtieject of later comment by

the Board. Mr. H.'s note read:

“I have been expecting you (to) call here to seeamé | have
been worried because you have not come. | waswate that
you had been refused access to me. | shall baremgquThis is
the first information | have had. Yours H.”

At the time of Mr. H.’s admission, Ms. Q., the Chxecutive Officer of the
nursing home, was on overseas leave and anoth&smperersaw his admission.
It is clear, however that at the point of admissidime nursing home had
instruction from a person to exclude Ms. C.C. fre@eing Mr. H.

Mr. M.H.’s application states:

“On securing my father's admission to [the nursihmame] on 6
April 2004 | described the situation that had ariseth Ms. C.C.
in the hospital and the real risk that she wouldtiowe her
disruptive activity with disastrous consequenceasny father.
[the nursing home] instituted measures based om tight to
control of their premises which have been succésgsfiieeping
Ms. C.C. off the premises for the 11 monthat he has been
there ... ” (Emphasis added)

Ms. Q.’s evidence was that upon her return fronvdegometime before May
2004, she and Mr. M.H., in the absence of Mr. Hewdup a list of named
individuals who could see Mr. H. The document rdog those instructions
(“the inclusive list”) reads:

“List of Visitors to Mr. H. as instructed by Mr. M.:

Mr. D and Mrs. D

Mr. and Mrs. E.
Mr. J and Ms. S.
Mrs. B.

Mr. O
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Dr B.
Mrs. M
Mrs. W.”

On 25 May 2004 Ms C.C.’s solicitors wrote to thersiong home’s solicitors
informing them of Mr. H.’s note to Ms C.C. and aski

“If you claim to have directions from Mr. H. persaly, please
advise the date of the directions, the contenhefdirections and
how they were communicated to your client. If thections do

not come from Mr. H. personally, then please adtieeperson
who provided the directions, the legal basis f@ pnovision of

the directions and the manner and date they were
communicated.”

The reply almost 3 months later, dated 18 Augud#26tated:

At the time Mr. H. entered [the nursing home] hd hdist made

of those individuals he wished to see him. WHilatcept that
this was a somewhat unusual arrangement, [thenguhgme] is
required under the Charter of Resident's Rights and
Responsibilities to comply with the reasonable estis of a
resident’” (Emphasis added)

Stating that he acted for Mr. M.H., Mr. Zeeman @Atgust 2004 also wrote to
Ms C.C.’s solicitors saying that it was the “fansiywish that Ms C.C. not visit
Mr. H. and supported the position of the nursinghko

Seeking further information about the authorityréstrict visitors to Mr. H., Ms

C.C.’s solicitors wrote again to the nursing home2@ September 2004.

On 19 November 2004, Mr. Zeeman on behalf of th&drily” wrote to the

nursing home noting a medical report relating to Nifs capacity stating:

18

Publication of this report is subject to approvatquant to the terms of this
statement and section 13 of Baardianship and Administration Act 1995



“We have received very clear instructions to instryou to
ensure that Ms C.C. has no access to Mr. H. ... \4& that you
are able to ensure that Ms C.C. does not gain a¢oddr. H.”

The nursing home’s solicitors replied to Ms C.Gddicitors on 1 December 2004

stating that due to Mr. H.’s incapacity to makeidiens on his own behalf:

“all instructions in relation to the list of inddals permitted to
see Mr. H are_nowo be taken from his attorney, Mr. M.H..”
(Emphasis added)

Neither Mr. M.H., nor his solicitors, asserts thétt H. had any knowledge of or
input to the development of the list of visitorsthe exclusion of Ms C.C. from
Mr. H. 1t is of concern to the Board that lettdrom the nursing home’s
representatives made it appear that Mr. H. wascaweaparticipant in the process

of exclusion of Ms C.C. for a period of approximgteeven months.

Though the measures to exclude Ms C.C. were sdotebe operation of the list

was imperfect. Mr. M.H. states in his application:

“but [measures employed by [the nursing home]] hane

prevented her from slipping in the odd disturbimgneunication

and procuring a representative to access the pesmislawfully

and secure from him a supposed written confirmatérhis

desire to see her.”
Ms. Q. and Ms. F., Director of Care Services atrthesing home, gave evidence
that the structure of the buildings in the nursimgne meant that not all visitors
were detected. Evidence was given that Mr. G.@ainbd access to Mr. H., as

did Ms. V., a friend of the applicant’s and at leaise other visitor.

Ms. F. said in evidence that staff had been awamgloV.’s first visit, which

appeared to go well for Mr. H. and she indicatedtadff an intention to return.

Later, however, he became distressed and Ms F.hsaygdance from Mr.

Zeeman, who advised after seeking Mr. M.H.’s ingians that the return visit
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should not proceed. When Ms V. returned staff dsier to desist from the visit

and the visit did not, therefore, proceed.

Though not always strictly adhered to, the Seniorestigation and Liaison
Officer, Anne Perks reported on 6 April 2005 thddwing evidence about the

day-to-day operation of the list:

“l spoke to Ms. J. a retired respected solicitohowvas visiting
another friend at the home many months ago. ShkeedoMr.

H.’s presence and went to speak to him but wasdaskea

‘nurse’ if she was ‘on the list.” When it was ddtshed that she
was not on the list she withdrew but gave Mr. Hvave. She
said she did not wish to insist and is hesitariidgoome involved
because she is friends with all parties.”

Ms Perks gave evidence that Ms. J. was aware ®friformation being presented
to the Board. Ms J. was not a witness to the madiogs. Such uncontested
evidence of an third party suggests that nursingénataff routinely screened
detected visitors to Mr. H. It also suggests thatlimited extent of the list has

operated to exclude casual contact to Mr. H. frosi-wmeaning acquaintances.

The Board heard evidence that only 9 of the 1ltonsiapproved by Mr. M.H.

had visited between 6 April 2004 and the hearinge.daThe first 3 couples

attended very regularly, and the Board heard varreterences to visits by Mr. O.
It is not suggested that Mr. H. is lonely, onlytti& has no choice about who
visits.

At the hearing, withesses were unable to clearlylaex why — given that Mr.
M.H.’s motivation for the list was clearly to elimate contact between Mr. H and
Ms C.C. - an inclusive list of approved visitors svdrawn up, instead of

recording an instruction to refuse visits by Ms C.C
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It is helpful for the Board to consider the evidert exclusion in two parts. The
first part is: was the implementation of an incleslist appropriate? The second

is: was the exclusion of Ms C.C. appropriate?

Was the implementation of an inclusive list appraier?

There is no doubt that had Mr. H. had decision-mgldapacity and provided to
the Home a limited list of visitors, directing ewsion of all other visitors, a
nursing home could lawfully follow that directionThe evidence clearly shows
that Mr. H. did not give this instruction or havedwledge of it.

The nursing home is an ‘approved provider’ withie tmeaning of th&ged Care
Act 1997 (Cth) The Charter of Resident's Rights and Resporisdsil (which
relates to Mr. H.’s residence at the nursing hommesymant to section 56.1 of the
Aged Care Agtand s 23.14 and Schedule 1 of the User Rightsciptes)

provides:

“Each resident of a residential care service hasight:

« To live in a safe, secure and homelike environmamd,
to move freely both within and outside the resident
care service without undue restriction

* To be treated and accepted as an individual, afméye
his or her preferences taken into account andeeaith
respect

* To select and maintain social and personal relships
with anyone else without fear, criticism or redian”

While this Charter was relied upon by the nursiogk in correspondence to Ms
C.C.’s solicitor as justification for the exclusjsuch reliance appears misguided
in light of the evidence that Mr. H. was not comedlabout the development of
the list or the exclusion of Ms C.C.
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Mr. Zeeman asserted that Mr. M.H.’s right to drapvthe list stemmed from his

status as ‘next-of-kin’. His written submissionsts:

“[The ACAT files] make it clear that the body ediabed under
the relevant Commonwealth legislation were satistigat Mr.
M.H., as next of kin, and the person in charge of M., was
able to make all of the necessary decisions irtiogldo his care
and accommodation needs.”

In verbal submissions, Mr. Zeeman warned the Baaainst making a finding
contrary to the ACAT team'’s decision. The Boamb§ that the ACAT team’s
decision is only relevant to the extent that MrHVimade an application for his
father for Aged Care Services. The ACAT decisiaesinot provide him with
any authority for drawing up an inclusive list a$itors for his father.

The Board also finds that Mr. M.H.’s status as trefxkin,” of itself, provides no

legal authority for the implementation of suchs.li

The enduring power of attorney executed by Mr.riHawvour of Mr. M.H. and the
Tasmanian Perpetual Trustees is limited to exegussurances or instruments
and making decisions relating to Mr. H.’s propedyd affaird. The Board
considers that Mr. H.’s ‘property and affairs’ diraited to affairs of his estate or
finances. This is apparent from the legislatiorthat sections 32 and 33 of the
Powers of Attorney Act 200fescribe the duties and potential substitutioarof
attorney and make references to the roles of #asstand ‘administrators’ but not

guardians.

The Board finds that the role of an attorney isoomonitant with the role of a
trustee or an administrator under Part 7 of Gmrdianship and Administration

Act 1995in the same way that the role of an enduring gaarés concomitant

2 Section 23Powers of Attorney Act 2000
% Section 31Powers of Attorney Act 2000
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with the role of a guardian appointed under Paof the Act. Accordingly, the
Board finds that no authority to exclude visitaadifnction of a guardian pursuant
to section 25(2)d) of the Act) extends to an aggrioperating in an enduring
phase of the power of attorney.

The Board has given consideration to circumstandes it might be possible for
a person other than a guardian to draw up an iveldist of visitors for another
without that person’s knowledge or consent. Itespp that such circumstances
would require a significant risk of harm to the smmar or others and the activation

of restriction on the basis of a duty of care t® tésident.

There is no evidence that on 6 April 2004 Mr. Hsved a significant risk of harm
from members of the public generally. Up untilttpaint in time he had been in
an open ward in a public hospital visited daily tiymerous health and allied
health professionals with no documented reportstainger anxiety or harm
arising from visits by members of the public. WHest admitted to the nursing
home he was subject to what Ms. Q. described peetirhinary list’ which was to

the effect of exclusion of Ms. C.C.

Ms. Q. gave evidence that the later drawing upnahalusive list:

“was drawn up subsequent to Mr. H.'s vissicf when there were
instances, as has been described, about his distoesit visits”

However, Mr. M.H. corrected this evidence and stdteat the list was only to
prevent access by Ms. C.C. Mr. M.H.’s allegatioh®iarm or potential harm to

Mr. H relate only to interactions with Ms. C.C.laer close associates.

There is evidence that, with the advancement of d@mentia, Mr. H. now
experiences a level of stranger anxiety. Howetlee, Board finds that the
creation and maintenance of the inclusive list waisdone in accordance with a

general duty of care.
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Providers of aged care facilities have a duty taiteo the number and frequency
of visitors to a particular resident and take stepdissuade visitors or the resident
him or herself should a resident become undulygf&d or distressed at a
particular time. The use of an inclusive list isextreme measure, indeed staff of
the nursing home gave evidence that of 272 resdentheir facilities, Mr. H. is

the only resident for whom such a list exists.

Ms F. stated that when the home has been asketbpsévto exclude persons
from visiting other residents, usually one familyemmber seeking to exclude

another family member, they advise the partiegtk guardianship.

The Board finds that actions of the nursing homenaintaining an inclusive list
of 11 approved visitors over 12 months without tlesident's knowledge or
consent is an unduly restrictive practice and agmgsepresent the means which is
least restrictive of Mr. H.’s freedom of decisiondaaction. It was also contrary

to, or done without regard to, his wishes.

The Board concludes that the implementation of thelusive list was

inappropriate.

Was the exclusion of Ms C.C. appropriate?

For the same reasons as given in the paragraphe,aie Board finds that Mr.
M.H. had no lawful authority to instruct the nuigihome to exclude Ms C.C.

from seeing Mr. H. without his knowledge or conseptreason of being:

* Recognized by ACAT in the ACAT files,
* Next of kin, or

» Appointed under an enduring power of attorney.
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Reasons to exclude Ms C.C. from seeing Mr. H. withbis knowledge or
consent would have to be established under a dethaty of care owed by the

nursing home to its residents.

The Act refers to a guardian having the power wirie visits if the guardian
reasonably believes that they would have an adweffeet on the represented
person. The Board acknowledges that whereas dignamight be appointed for
a single individual, the proprietors of a nursingnte have a wider duty, and

might not be in the same position to give indivalised attention.

The Board would consider that it is reasonabletlier staff or management of a
nursing home, pursuant to such a duty of carerdhibit a person wishing to visit
a resident from entering or remaining in the nigsihome if they suspect on
reasonable grounds that the person's entry intotineing home or visit to the
resident might endanger the good order or secofithe home or the safety of
the residents. Such language is borrowed fromasedb of theCorrections Act
1997.

Would a visit or visits by Ms C.C. endanger the @ya@yder or security of the
home or the safety of the residents?

Mr. M.H. alleges that Ms. C.C. behaved inapproptiatowards Mr. H. while he
was in the Royal Hobart Hospital (RHH), “causingmhiemotional and
psychological stress and interfering with his mabiceatment and assessment.”
Ms. C.C. denies the allegation that she presentmsrever presented any risk to

Mr. H.’s safety or well being.

Between 9 January 2004 and 6 April 2004 Mr. H. wathe care of the RHH.
The Board was supplied incomplete copies of theitalsrecords; those records

indicate the following interactions relating to M3.C. and Mr. H:
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On 28 January 2004 Ms. C.C. expressed conceanRbIH social worker,
Ms. M., that she was precluded from taking Mr. Bl.her home in North
West Tasmania for a few days. She also expressezem that admission to
a nursing home would “kill him”.  The file note @® not suggest that Mr. H.

was present at that discussion.

The following day RHH Occupational Therapy stadte a concern by Mr.
M.H. “about the influence Mr. H.’s friend C has oJuds making decisions

about his ongoing care.”

On 10 February 2004 the staff of the RHH Relitabibn staff state:

“Discussed with Mr. H. that we do not want him tavk lunch with Ms.
C.C. today. Discussed that Mr. H. needs more ‘clasegnce’ > [the
nursing home] — Mr. M.H. is making enquiries Mr. ¢buld fall if he went
home Mr. H not to go on W/E leave with Ms. C.C. Mr.. H. is happy to go
to [the nursing home]”

Ms M. noted on 12 February 2004 a “complex situmd between Mr. H, Mr.

M.H. and Ms C.C. She states:

“Whilst Dwyer team and son agree Mr. H. cannot gonh, Ms. C.C. is
reported as encouraging Mr. H. to go home and resums life
independently but with home supports. ... Ms. C.Guisab today that she
hopes to be able to be in touch with Mr. H. butdeshe is being excluded”

On 14 February 2004 nursing staff note thatN\MH. telephoned the ward to
inform them that he was “not happy” with Ms C.Qplans to take Mr. H out
that day. However it also states: “Staff have oloderved any visitors this
shift.”

On 16 February 2004 nursing staff noted Mr. kpexiencing breathlessness.
He reported to them that: “he had some bad news ttreephone from his
friend Ms. C.C. He said he was feeling somewhataars.” Measures were
put in place to monitor his blood pressure and ggui®wever he refused a

check at 2230 hours and was reportedly ‘agitatedver the following 24
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hours he was noted as having 146/70 BP, but laibs ‘stable, high BP

noted.”

On 19 February 2004 Ms. O, RHH social workemuioented discussions
with Mr. M.H. about his father’s objection to nurgihome accommodation

and Ms C.C.’s influence. They discussed applyorgguardianship.

On 19 February 2004, at the request of Ms @Gglicitor attended Mr. H.
but once informed by RHH staff of Mr. H.’s reducedpacity to give
instructions, the solicitor withdrew and did nobpeed with the interview.
Mr. M.H. discussed this incident with RHH social nkers on 23 February
2004 and reiterated his concerns about Ms C.C.

On 24 February 2004 hospital notes report that®AC. demanded to know
of ward staff why she was unable to take Mr. H. fouta haircut. The note
states: “She then went on to say that we were kgepim a prisoner. She

was very forceful and aggressive to myself”

However notes for 25 February 2004 state: “édiby Ms. C.C. this pm. No
problems noted. ...”

Notes indicate that Mr. H. maintained, durindfgry, that he wanted to go
home and did not want to go to a nursing home. alde often ignored
instructions to ambulate with a walker and safastrictions generally.

On 16 March 2004 notes state:

“Mr. H. found leaving the Ward with Ms. C.C. Ms.@ approached and
questioned as to what she was doing became angdryeptied “for Christ

sake just going to lift” denied taking Mr. H. anyare. Mr. H. returned to
room.”
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An analysis of the hospital records then revealat tMs C.C.'s alleged

inappropriate behaviour amounted to:

* Expression of concern to a social worker about #drgi Mr. H. to a
nursing home (items (a) and (d))

» Expression of those same concerns to Mr. H. andWH. (item (Q))
» A phone call to Mr. H. that caused him anxietyr(ité))
» Sending a solicitor to visit Mr. H. (item (h))

» Challenging, somewhat forcefully, staff when shesvi@rbidden to take
Mr. H. off premises for a haircut (item (i))

* One incident in taking Mr. H. as far as the lite(n (1))

Evidence was also was given that on or 31 Marcd20@8 C.C. attended the
NAB branch office in Hobart and obtained a transaetl statement of Mr. H.’s
account. It is not suggested that she had anptinteto steal from Mr. H. Ms.
C.C.’s explanation for all of the above activitisghat she was acting in Mr. H.’s

best interests and, at times, on his instructions.

Ms. C.C.’'s statement that she visited Mr. H. ond8@asions between the ™0
January and 31March 2004 was not contested. From 80 visits nittes reveal

four actual incidents where Mr. H. was present aml¢f one incident that resulted
in reported anxiety, agitation and an attributabéeease in blood pressure.

Mr. M.H. is recorded as expressing concern about M. on at least 4
occasions, but RHH staff did not take any stepestrict her ability to visit Mr.
H. on the ward. Evidence would suggest that M€.. Caused Mr. M.H. anxiety
to a greater degree than she caused anxiety tadMin that Mr. M.H. did not

believe that her actions were in Mr. H's best iags.

Mr. M.H. states that on Tuesday the 27 January M94£.C. was denied access
to Mr. H.’s hospital records and “vented her ragerumy father telling him that

she was going back to her home in the NW and woelgr see him again.” Mr.
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M.H. reports that his father “made a pathetic apfjpeahim to intercede so that
he would not lose her friendship. Hospital recdats27 and 28 January 2004 do
not provide any independent verification of Mr. $1feported distress. One
would expect an entry in hospital records simitarthat for item (f) on the 16

February 2004 if such distress had been observed.

It is clear that Ms C.C. supported Mr. H. in hisistance to move to a nursing
home and that this support or advocacy was unhedpfili maybe even rash at that
transitional time. It is common for persons clasean elderly person to have
markedly different views about the timing and nedgsto move to a nursing
home and for the period of transition to a nurdiogne to be marked by conflict.
It is also common for a hitherto independent persoifiervently resist leaving
their homes. However, the advocacy did not chahgecourse of events or the

decision to admit Mr. H. to the nursing home.

Ms. C.C. submitted to Mr. M.H.’s authority to makiee final decision about

nursing home care as he evidenced in the seconidatpm which states:

“... she provided me with some helpful notes (copgicted) of all she
had done pending my arrival which made it abungarigdar that she
expected me to be the responsible person.”

The risk, if any, that Ms C.C. presented to Mr.sHwell being is limited by the
fact that on each occasion that she was refusediggon to undertake a venture
with Mr. H., after voicing dissatisfaction, she qoied with directions given.
One potential aberration from this compliance wesihcident on 16 March 2004
taking him to the lift but she denied an intentimnremove Mr. H from the

hospital.

Further, when told that she could not see Mr. Hhinnursing home she took the

step of instructing solicitors, which would appéarbe an appropriate response.

There is no evidence that she has ever attemptedade detection to secretly
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visit Mr. H., though Ms F. and Ms Q.’s evidence gesfs that a covert visit is

possible.

The Board notes that Mr. M.H. viewed Ms. C.C.’s &adbur and attitudes as
presenting a risk and undoubtedly conveyed thathéonursing home. It was
incumbent upon the nursing home, because of thet€haf Rights, to make
further enquiries of Mr. H. If Mr. H’s instructierhad conflicted with Mr. MH’s,
the nursing home might have made further inquinieldls. C.C. and RHH staff to

make an assessment of the potential risk.

If the nursing home determined that, given her pastaviour and attitudes, Ms.
C.C. presented a risk of assisting Mr. H.’s flifim the nursing home, it might
have been appropriate, to supervise her earlysvasid to counsel her against
taking any such action, in a similar manner to thaicessfully employed by RHH

staff, before taking the drastic measure of re#tigca visitor to a resident.

Because the nursing home relied solely upon thertey Mr. M.H., the Board is
not satisfied that the nursing home had reasongtdands to believe that Ms
C.C.'s entry into the nursing home or visit to M. might endanger the good

order or security of the home or the safety ofrésdents.

If the nursing home independently assessed that [@s presented a risk of flight
for Mr. H., there may be circumstances where iajpropriate to restrict her
access to Mr. H. or institute low level supervisifam certain periods. Such
restriction may therefore be appropriate under tg dticare to Mr. H., however
the Board believes that the nursing home’s progesieciding to exercise that

duty was irregular.

Therefore it was not appropriate, in the view o Board, to take as a first step

the refusal of access by Ms. C.C. to Mr. H. undey aircumstances and to
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maintain that refusal in the absence of knowledgeomsent by Mr. H. over an

extended period of time.

Do the inclusive list and the exclusion of Ms. Gr@pact upon the need for a
guardian?

The Board notes the judgment of His Honour, Justioelerwood (as he then
was) inPublic Trusteev Blackwood, King and Baxteko. 130/1998where he
approved the reasoning in the decision of the Adstrative Appeals Tribunal
(Vic) in Re M & R & The Guardianship and Administration Bo§t987) 2 VAR
213 and particularly the statement of the Presjdeist Honour Judge Jones, at
219:

“In my view, it is the evident intent of the legislire that guardianship
(particularly in its plenary form) should be thestlaesort to be utilised
where no other viable, and less restrictive, ptoteaneans is available to
meet the needs of the person. This involves censigl whether the
person to be represented is likely to benefit frgurardianship as distinct
from the person seeking to be appointed. Even evigeiardianship is
considered necessary in the best interests ofdlsop, it is the intention
of the legislature that the least restrictive fawailable be applied.”

At page 265 His Honour Justice Underwood’s judgmbatalso concludes that
the expression, ‘needs of the proposed repres@maiesdn’ is of wide import and
includes ‘wants and necessaries.” Accordingly Board is satisfied that access
to visitors of his choice would fall within in MH.’s ‘need’ for a guardian. The
guestion for the Board, regarding the need for ardjan is whether the ‘last

resort’ has been reached.

The ability to restrict a visitor is the domain afguardian pursuant to section
25(2)(d) of the Act. Without formal appointmentaguardian, Mr. H.’s son has
given instructions to limit Mr. H.’s access to wss in breach of his rights. The
nursing home has accepted that instruction bedieseaccepted on legal advice
that Mr. M.H. had that authority.
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The instruction to adhere to the inclusive listviitors must be countermanded.
It is possible that the nursing home would acchptdecision of the Board and
ignore the instruction in the future, which woulé@ kess restrictive than the
appointment of a guardian. In that case the apmant of a guardian might not
be required to countermand that instruction, aslést resort’ may not have been

reached.

However the second limb of the restriction, thattleé exclusion of Ms C.C.,
requires more careful consideration and the evaluaif whether visits by Ms

C.C. present a risk to Mr. H.

The nursing home ability to now make an independssessment of the risk that
Ms C.C. presents is compromised by the fact thathel’s commenced litigation
against them under th&nti-Discrimination Act 1998 It is further compromised,
in the view of the Board, because of its apparefiusion with Mr. M.H. in
allowing Ms C.C. to believe that Mr. H had instredther exclusion in the course
of correspondence between solicitors between 201 004 and 1 December
2004.

There is no other option presented to the Boardoakow an independent
assessment might be made that could bind the actbnthe nursing home
regarding visitors to Mr. H. and accordingly thasti resort’ has been reached

regarding this requirement for an assessment.

The Board finds that there is a need to appoiniadjan for the purposes of the
determination of whether the restriction upon gisiy Ms C.C. to Mr. H. should

remain or be countermanded.

Section 6(c) - What are Mr. H.’s wishes?
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In determining that there is a need for a guardia@ Board is mindful of its duty

to carry into effect, if possible, Mr. H.’s wishes.

Mr. Zeeman submitted that the Board should take adcount Mr. H's wishes
from the context that Mr. H. is reportedly happyhis environment, in preference
to the statements attributed to him regarding pec#ic wishes relating to Ms.
C.C. Mr. H.’s level of comfort in the nursing honserelevant, but it will also be
considered in the context of his best interestise fbllowing exploration is of the

evidence of Mr. H.’s wishes specific to visits by I1@.C.

It appears to be common ground that Mr. H. gavénstruction to restrict visits
by Ms. C.C. and has never agreed to that instmuctio

Ms. C.C. states that she has been in a relationsgitlipMr. H. for over 29 years
and that such relationship was close, personalamag. Mr. D, Mrs. D and Ms.
S. actively deny that such a relationship existdthe Board indicated that its
purpose was not to make a finding of fact as toekient of a ‘marriage-like’
relationship between Mr. H. and Ms. C.C. but toulocipon the best interests of
Mr. H. Accordingly, the Board notes the following:

Mr. M.H. in the second application admits:

“... there had been a relationship of sorts betwegrather and
Ms. C.C. prior to my father’s stroke in January 200

Mr. M.H. acknowledged such a relationship to theéeek that he thought it
possible that his father and Ms. C.C. might cohafigr his hospitalisation until
corrected by Ms. C.C.

Ms. C.C. was acknowledged as sufficiently relevariir. H.’s life by Mr. J., Ms.
S., Mr. D. and Mrs. D, Mr. and Mrs. E to be incldde a gathering of those
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friends of Mr. H’s the day after his admission tuspital to decide what could be

done to assist Mr. H. in the absence of Mr. M.H..

The Board can conclude that, to the extent that ®I€.. asserts that she was a
significant person to Mr. H. and a member of hisniediate social circle prior to
his admission to the nursing home, she is suppdydatie evidence of Mr. J, Ms.
S, Mr. D. and Mrs. D, Mr. E. and Mr. M.H..

There is no evidence that Mr. H. has ever expreaseidh to any of the withesses
that he does not want Ms. C.C. to continue to b&gaificant person in his

immediate social circle.

Ms. C.C. in her application relies upon Mr. H.’s@owhich read:

“I have been expecting you (to) call here to seeamé | have
been worried because you have not come. | waswate that
you had been refused access to me. | shall baremgquThis is
the first information | have had. Yours H.”

[Mr. G.C. who procured the note did so by evadimg dperation of the inclusive
list at the nursing home. In a statutory declargtwhich includes a photograph
of Mr. H writing the note, he states that he vidgatd the interaction. The Board
did not view the video. No party has submitted that evidence was unlawfully
obtained, however the Board believes that the nramnehich it was taken was

extreme and undermines Mr. H.’s dignity.]

In his application Mr. M.H. observes the followimglication of Mr. H.’s wishes
regarding Ms C.C.:

“He was quite unable to see through her manipwddbehaviour
[telling him that she would return to her home awester see him
again] and made a pathetic appeal to me to interogith her so
that he would not lose her friendship as he puRéluctantly |
agreed and called her ...”
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This incident allegedly occurred on 27 January 200#e Board notes that Mr.
F.’s assessment 19 days later leads him to conthaddvr. H.:

“... did display the ability to recognize his err@sd he did not
impress as particularly impulsive during testingMr. H.'s

capacity for abstract reasoning continues to rateghe high
average to superior range and he should thereferalbe to
grasp concepts put to him”

Later in Mr. M.H.’s application, he states:

“IMs. C.C.] so identified herself in my father's nad with the
idea of escape from the hospital and freedom thas now
impossible to distinguish in his mind between hesice to see
her and his desire to return to his own home ardsol|d life of
which she was an occasional part. In short he Beess his
ticket out of [the nursing home]. What my fathieinks he wants
IS not the issue in this case, rather it is whainishis best
interests.”

The Public Guardian, Lisa Warner, reported as faito

[In a visit on 29 April 2005] “We asked Mr. H. altdus contact
with Ms. C.C. He stated that she was a friendisf &ind was a
“highly intelligent” woman, and that he would beehy pleased”
to see her again. He said that it had been sonee“perhaps six
months” since he had last seen her, and statedliedtved near
him in Hobart and also had a house on the Northt\dtEsst that
he had regularly visited. He stated that he hapedo to the
North West Coast to see her again and stated “We $een a lot
of each other over the years, and understand ¢heh’o

Mr. H. described their relationship as a “very fidéy” one, and
that he “would be delighted” to see her again, @fidd “known
her for a long time”

We asked Mr. H. if he knew that his son Mr. M.Hdhastricted
Ms. C.C. from visiting him. Mr. H. stated, “I haka®mown Ms.
C.C. for a long time, and we understand each othdon’t think
that Mr. M.H. approves of her, if you know what ean.” After

35

Publication of this report is subject to approvatquant to the terms of this
statement and section 13 of Baardianship and Administration Act 1995



repeated questions, Mr. H. continued to state lileatvould be
“very pleased” to see her again.

Senior Investigation and Liaison Officer, Anne Penleported:

“l visited with the Public Guardian in an effort minimize any
intrusions into Mr. H.’s life. | concur with hereport in all
respects.”

No other withesses provided direct evidence reggrtr. H's wishes specific to
having contact with Ms C.C.

Mr. Zeeman submitted that the Board should disietjais aspect of Ms Warner’s
report on the following grounds:

“l should also point out that the Public Guardiafers to Mr. H
expressing certain wishes. That must be considamdin light
of the other evidence before the Board and it néztie said that
an expression of wishes does not lead to the csiocitthat the
carrying out of those wishes is in the best intsre$ the person,
the subject of the application for the purposesutifs. (3) of s, 20
of the Act.”

The Board, as a specialised tribunal, is quite tpred at weighing up the
expressed wishes of proposed represented persongagaisist the other
requirements of the principles in section 6. Tubmission is not as helpful as a
submission by Ms. S. criticising Ms Warner’s reporthat Ms Warner has not
outlined the methodology she employed in askingstioes of Mr. H. For
example, she has not specified whether Mr. H. welered Ms C.C.’s name and

whether Ms Warner employed an ‘inverted triangléhuod’ in the interview.

Notwithstanding those criticisms, the Board belgetieat Ms Warner’s evidence

is reliable evidence of an expression of Mr. H.ishves.
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Ms F., Ms Q. and Mr. D gave evidence that theyimakr heard Mr. H. volunteer
Ms C.C.’s name in conversation. They also gavdexne that his conversation
now centres upon his earlier life overseas. Furthe Board heard evidence that
although she is a very regular visitor and cloganftt, Mr. H has at times referred
to Mrs. D. as “that girl.” Accordingly the Boardoéds not draw inferences
regarding Mr. H.’s wishes from the fact that noagp exist of his volunteering

information about her.

The Board acknowledges that Mr. H. has diminisheclsion-making capacity. It
is a feature of this jurisdiction that the Boardeguired to consider the wishes of
persons who have impaired capacity to understaadctinsequences of those
wishes. For the purposes of section 6(c) of thie the Board concludes that Mr.
H. wishes to see Ms. C.C. again and holds hernd fegard, even though he is
clearly aware that his son does not approve of fAgre Board finds that, subject
to the operation of section 20(3) of the Act (‘beerests’), it igpossibleto carry
Mr. H.’s wishes into effect.

Without the appointment of a guardian, the Boardnoa be satisfied that Mr.

H.’s wishes regarding Ms. C.C. will be observed.

To the extent that the appointment of a guardiaredgiired to countermand the
instructions given by Mr. M.H. to the nursing hotoeprohibit visits by Ms. C.C.
to Mr. H., the Board is satisfied that Mr. H is meed of a guardian for the

purposes of section 20(1)(c) of the Act.

J. Section 20(3) and 6(b) - Is the appointment of guardian in the best
interests of Mr. H?

The Board was not presented with evidence or law Mr. M.H.’s instruction at
the time of Mr. H.’s admission to the nursing homed the weight of lawful

authority. A finding that past behaviour has bresta resident’s rights does not,
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of itself, presume the requirement for an ongoipgpaontment of a guardian

beyond remedying the breach.

The Board must be satisfied that a guardian wiltdzpiired into the future. One
function of a guardian would be to facilitate thmoeopriate re-introduction of Ms.
C.C. to Mr. H. and, possibly, other friends. Itaigpropriate, in this context, to
assess the best interests of Mr. H. in his curemebmmodation and state of
health.

The Board heard important evidence that Mr. H.'<ialo demeanour and
disposition have changed remarkably in the past. yéeccording to witnesses,
Mr. H dwells increasingly upon past events and erpees anxiety about visits

from strangers and changes to his routine.

To refer to the terms of Ms. C.C.’s applicatiore BBoard does not consider that
Ms. C.C.’s requests to take Mr. H. out of the mugshome for visits to her home

in the North West and picnics are in Mr. H.’s bestrests.

Evidence was given that the visit by Ms Warner BsdColville from the Office

of the Public Guardian and Ms Perks caused Mr. idtrass for some days
particularly because they left business cards dmsl prompted him to ask
repeated anxious questions to staff. Evidenceeebldnis to Mr. H.’s social skills
and his worry that he should respond in some wdlieovisits or was required to

take some action.

Some witnesses were concerned that the mere itieeragth Ms Warner who is
a stranger would provoke anxiety for Mr. H. TheaBbassumes that a statutory
officer appointed to protect the best interestsaofulnerable person will take
whatever steps are necessary to prevent distresacinn a professional manner

appropriate to the circumstances. That said, ecelevould suggest that leaving
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business cards in his room is a trigger for anxfety Mr. H. and should be

avoided in future.

The Board is satisfied that it would be inapproarito lift all visiting restrictions
to Mr. H. without careful management and observatibhis ability to cope with
visitors. Such management and observation might e undertaken by a
guardian using the expertise of staff of the ngsiome who are known to him
and adopting a hands-off approach so as not tedauher distress.

The Board heard evidence that the population ingideirsing home can change
from day to day, with new staff, contractors andumteers presenting from time
to time. The nursing home has developed strategiassist Mr. H. to cope with
those changes, presumably the presence of a gnardidd be accommodated
within those strategies and the guardian could gbek nursing home staff

member’s advice as to how best to adopt his ordier

Some witnesses displayed a concern that Ms. C.ghtrpresent as a stranger to
Mr. H and provoke stranger anxiety. However, agdoay to her report, Mr. H.

responded in a meaningful way to questions by Msné&faregarding Ms. C.C.

Ms F. gave evidence that she witnessed Mr. H. vetgicorrespondence,

photographs and a bottle of champagne from Ms. @ QChristmas 2004. She
stated that he smiled and said “Thank you”. Wheaestjoned she stated that
following that event Mr. H showed no disturbancenajod, such as the reaction
to the business cards left by representatives efBibard and the Office of the

Public Guardian.

Even considering his significant loss of memory Board does not accept that
Ms. C.C. will provoke stranger anxiety, but in agyent would assume that an
appointed guardian will undertake significant preypary work before Ms. C.C. is
allowed a visit.
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Subject to the results of research and consultatitim all parties that a guardian

might undertake, such preparatory work might inetud

» Seeking the professional advice of a psychologigisgchiatrist about the
appropriate methods of re-introduction of Ms. G&Mr. H.

* Quietly introducing photographs of Ms. C.C. alongithw other
photographs on his wall and monitoring his respdogbese

« Offering counseling and guidance to other reguisitars as to how they
might or might not approach discussions relatinlyito C.C.

* Reintroducing telephone contact before face to faomtact and
monitoring his response

If the guardian determined that it was appropriatevisits to proceed, further
preparatory work might include:

e Arranging counseling for Ms. C.C. to assist hercwping with and
understanding the loss of skills between her lgsihdance with Mr. H
and the present

* Placing limits around the subject matter that M<C.Gnight discuss with
Mr. H. to avoid distress, e.g. avoiding discussibrieaving [the nursing
home] or returning home, her conflict with Mr. M,Her period of
restriction from visits and her legal action agajtise nursing home]

The evidence of Mr. M.H., Mr. J, Ms. S., and Mr.\aas that Mr. H. is best left in
his environment without any changes to the presegime. This is best
summarised by Mr. M.H.’s statement dated 22 May5200

“Present arrangements are working well. Leave alelhe.”

The Board believes that the present range of vssitprovide important
stimulation for Mr. H. which promotes his mentalalib. Indeed the present

range of visitors state that they coordinate thiits with a view to maximising
the number of visits he has.
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The Board does not accept Mr. D.” statements thallow Ms. C.C. to see Mr.
H. may threaten his survival. The Board noteshveipproval, Mr. Williams’

submission that:

“One of the great mysteries is trying to ascertaimat the disastrous
consequences are for Mr. H. if contact with Ms. GsOesumed. ...
Mr. M.H. was asked directly as to the behaviout tiealleged had
caused his father’s rapid and serious mental desdion. At best it
can be ascertained it would appear that the caaseMs. C.C.’s
threat to leave Mr. H. if he did not return to hisme and opted for
nursing home accommodation [such threat was debdMs.
C.Cl”

Whilst the circumstances occupying the Board’'s rditb@ concerned the
exclusion of Ms. C.C., there may be other persdrsgmificance to Mr. H. who
might also be considered by the guardian in awkg to Ms. C.C. It is possible
that extending the range and availability of knowsitors to Mr. H. will have

personal value for him if such visits are undertegensitively. Ms Perks reports:

“Ms. F. stated that Mr. H. is depressed which shid 5 common with
dementia. He isolates himself and will not jointhappy hour’ or the
breakfast club. He sits only with other men arglldest relationship is
with the male diversional therapist. Ms. F. addiskat one cannot
have a discussion with Mr. H. He might give halfanswer and then
digress to something more immediate which has teisgmt attention.”

This and other reports of Mr. H.’s declining attentto the ‘here and now’
suggest that he continues to lose skills. Givenpneviously social nature, the
Board believes that responsibly extending the rariged friends with whom he
has meaningful and enjoyable social contact is ig best interests. Such
extension is consistent with the duties of a gwargiursuant to section 27(2)(c)
of the Act to encourage a person to participatenash as possible in the life of

the community.

The Board’s finding that Mr. H. is in need of a gilian relates not to the quality

of his care, only to the fact that his rights hé&aeen breached. The finding that
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his best interests are promoted by enhancing tingeraf visitors is not a finding
that he is materially lacking in care at presemhis is consistent with authority
provided by Mr. DalyRe R(2000) NSWSC 886 a decision of His Honour Justice
Young in particular a statement at [35]:

“I would agree, however, with the Victorian AAT ththe “best
interests” must include the welfare, health andlAveing of the
person in a wider sense than is suggested by piaid€com neglect,
abuse or exploitation. ... [At 37] What is in the begerests of the
incapable person under the general cases has akem to mean
what is for the benefit of the lunatic personalhdanot for his family
or his friends or his estate.”

The Board finds that the management of visitordvto H. by an appointed

guardian is in the best interests of Mr. H.

K. Section 21 — Persons eligible as guardians:

Mr. D. consented to appointment as a guardiancaghdi Public Guardian.

The Board is satisfied that Mr. D. is a dedicateehid and acts from the very best
motivations regarding Mr. H. However, he cleargted in his evidence that his
consent to act as a guardian was conditional tetent that should the Board

provide directions that he must facilitate visiysMs. C.C., he would not consent.

Given that the Board is now considering the appoanit of a guardian, in part,
for the purpose of independently assessing thebiégsof Ms. C.C.’s visits, the
Board is not in a position to consider Mr. D.’s rination.

Further, or in the alternative, given the Boardwlings that Mr. H wishes to have
contact with Ms C.C., Mr. D.’s clear indication thee supports Mr. M.H.’s action

and that he will not allow Ms. C.C. to have acdeshir. H puts him in a position
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where his interests conflict with the interestdviof H such as would make him

ineligible for the purposes of section 21(1)(b}oé Act.

The Board notes allegations by Ms. S. that Ms Warsebiased and by Mr.
Zeeman that Ms. Warner has accepted Ms. C.C.’srstits in preference to
statements of other persons. The Board, havingrméted that Mr. H. needs a
guardian and that Mr. D.’s nomination is conditibaad, in the circumstances,
inoperative has no other option.

Mr. Zeeman’s submissions point to ‘incompatibilibetween Ms Warner and Mr.
H. The factual bases upon which he makes thattamsare of Mr. H.’s reactions
after her visit, not during. Again, the Board amss that a statutory officer
appointed to protect the best interests of a valsler person will act in a

professional manner appropriate to the circumstance

It was also submitted that appointment of the RuBluardian would be contrary
to the Board’'s duty to take into account the dédlitg of preserving existing
family relationships pursuant to section 21(2)(bjh@ Act. The Board has taken
that into account and believes that such presenvaian be achieved by limiting
any order made to the issue of access to visitdls. M.H. has assumed the
important role as ‘person responsible’ for Mr. Hirguant to Part 6 and section 4
of the Act. The Board’s appointment of a guardvati not impact upon that
assumption. It is most often a matter for the {iaoer treating Mr. H. to
determine who is the appropriate ‘person respoasifbr the purposes of

obtaining valid consent to treat.

The Board is satisfied that the Public Guardian adt in Mr. H.’s best interests,
that she is not in a position where her interestglict with Mr. H.’s interests and
that she is in all respects a suitable persont@asabis guardian for the purposes
of subsections 21(1) and (2) of the Act.
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L. Section 13 — Publication:

On 20 March 2005 a letter was publishedlime Mercurypenned by Ms. C.C.

making reference to her relationship with “a Hobaen” and her exclusion from
seeing him. The Board also received informatidatireg to a program apparently
aired on ABC television progradtateline Neither articles identified Mr. H. by
name. By her own solicitor's admission, Ms. C.@swdesperate” to see Mr. H.
again, however such actions in potentially exposirigtherto private relationship
and undermining the reputation of a high profilenncannot be viewed as in the

best interests of Mr. H.

Accordingly, subject to any later applications, tBeard does not believe that
publication of this or any report of these procegdiis in the best interests of Mr.
H. However the statement of reasons canvasses mssugs that will be of use
for educational purposes and the Board will produeeconsultation with Ms.
C.C. and Mr. M.H. a de-identified version of thatetment following its delivery.

The Board is, of course, content for counsel tgoBupny persons named in the
decision with a copy of the statement of reasoRer reasons given below the
Board will supply a copy of this statement and vate parts of the transcript to

Tasmanian Perpetual Trustees.

M. The Enduring Power of Attorney:

As referred to above, the Board has concerns aheypaucity of Dr D.’s report
as to Mr. H’s capacity to execute an enduring pogfeattorney. The Board has
no means by which it can ascertain whether, in ntgaknat statement, Dr D. had
any knowledge of or reference to section 30 ofRberers of Attorney Act 2000

particular subsections (2)(a) and (3) of that secti
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The Board notes that a senior member of Dr D.’slpéhation team, Dr T. notes

approximately six weeks later, on 2 March 2004t:tha
“Mr. H. has clearly moderate to severe Alzheimeéesnentia”

Witnesses provide various dates between 2001 afi@ #0m which they had
noticed Mr. H.’s decline and began to suspect tliegahad dementia. The Board
cannot therefore assume that he experienced ‘suddset’ dementia between
execution of the instrument on theé™2lanuary 2004 and March 2004.

The Board’s concerns were exacerbated by the esedeh Mr. M.H. which
inferred that the opinion was given because of NIts categorisation as “under
assessment” as opposed to having been confirmdthdag dementia. This
would appear to mean that the opinion was givenordieg to Mr. H.’s

administrative status and not the substance afdnslition at that time.

The Board notes these concerns and will extendpy ©b this statement of
reasons to Tasmanian Perpetual Trustees to erabie tb consider whether, in
light of the new evidence and their duties arisumgler a fiduciary duty and the
Trustee Act 1898an application pursuant to section 33(1)(b) & Powers of
Attorney Act 20005 necessary

N. A late application to reopen:

After the conclusion of the hearing, on 3 June 20D% Board received by
ordinary mail a letter from Mr. Zeeman foreshadayvan application to reopen
the evidence to receive a report from Dr S. regardhe submission of counsel
assisting the Board for the appointment of the uBluardian as a limited

guardian for Mr. H.
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After seeking the advice of counsel assisting, Board responded by fax on 6
June 2005:

“The Board is not in a position to treat your letes an
application to reopen the matter without bettertipalars
as to:

* What new information does Dr S.’s new report
reveal over and above submissions already put by
other witnesses?

e When will Dr S.’s report be ready?

* Why was Dr S. not in a position to report upon
these issues in his earlier reports dated 10 Februa
2005 and 19 May 2005 when you and your client
have known of the possibility of the appointment of
the Public Guardian since you were first notifidd o
Ms C.C.’s application dated 7 January 20057

e Does the recommendation made by counsel
assisting the Board represent any material chamge i
circumstances?

« Why it is in the interests of justice to delay the
decision of the Board members in releasing their
reasons?

The President has had regard to the law as stat&du
Resource Planning and Development Commission; EX
parte Dorney[2003] TASSC 7. She has indicated that
should such report merely repeat the assertionMmatd.

will experience stranger anxiety from the interas with

Ms Warner, the Board has already heard such evidand

will require very convincing reasons to agree ttagen
outcome and reopen the evidence on the basis eivieg
repeat material.

The President has asked me to make you aware hbat t
members of the Division will meet on Wednesday
afternoon [8 June 2005] to discuss the first dddftthe
written statement of reasons. If they have noeixed a
proper application to reopen the evidence (prefgrab
accompanied by the report itself) they will proceed
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finalise their reasons as they believe that theeer@asons
for urgency given Mr. H.’s age and state of health.

The Board had not received any application or respdrom Mr. Zeeman by

1.00pm on 8 June 2005 and therefore proceededdlisk its reasons.
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Conclusion:

After hearing an application by Ms. C.C. in respeicMr. H. (hereinafter called
‘the represented person’) the Board was satishetl the represented person is a

person with a disability, being dementia.

The Board is also satisfied that by reason of bimehtia, the represented person
is unable to make reasonable judgments in respécthi® person and
circumstances, particularly with respect to resitsn of visitors. Accordingly he

is in need of a limited guardian.

THE BOARD ORDERS:

1) That the Public Guardian be appointed as theesemted person’s
guardian.

2) That the powers and duties of the guardianiarigeld to decisions about
restricting visits to the represented person as beagecessary in his best
interests and to prohibit visits by any personhé guardian reasonably

believes that they would have an adverse effethemepresented person.

3) The powers of the guardian include but are nottéchio:

0] countermanding any previous instructions preddto [the
nursing home] regarding visitors to the represgptrson,

(i1) access to medical, psychological, psychiatric, peakor other
information relating to the represented personeagiired to
perform the functions described in paragraph 2dfessnd

(i)  access to hospital and nursing home records asredqto
perform the functions described in paragraph 2dfere

4) That the order remains in place until 8 June 2008.
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Dated: 9 June 2005

Anita Smith Malcolm Schyvens Catherine Wilding
PRESIDENT BOARD MEMBER BOARD MEMBER
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