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This is an application under part 7 of Beardianship and Administration Act 1995 for

an administrator to be appointed for Mrs T madédaysolicitor, Ms A.

The proposed represented person, Mrs T, is a 49oygdavoman. The Board received
evidence that Mrs T was employed as a teacher fwiber marriage when she was 26
years of age and that she has competently rurathdyf household since that time. She
has 3 children. She separated from her husbarehi® yago. The two younger children
reside with their mother for two weeks out of threehe oldest child is presently living

overseas.

The applicant commenced taking instructions frons Mrin March 2000 and as a result
she filed an application with the Family Court ofidiralia for Property Settlement and
Parenting Orders in 2001.

This application under Part 7 was made on the lthats by reason of her disability, Mrs
T’s ability to understand the proceedings has dshied and her capacity to provide

competent, consistent and logical instructions diagnished to such an extent that the
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applicant does not believe her to be capable ofimyaleasonable judgments in her own

best interests.

A corresponding application under Order 15, Rul€ll4f the Family Law Rules for
appointment of a next friend was filed with the Hgir@ourt on 21 October 2002.

Apart from the issue of who would act as admintsirand/or litigation guardian, the

application was not opposed. None of the evidevachallenged.

The Disability

It is the practice of the Board to receive medeatience in a form known as the “Health

Care Professional Report” (HCPR) as well as osdlrteony in hearings.

The Board received affidavit evidence as well asmpleted HCPR from Dr J a General
Medical Practitioner. According to the HCPR, Dhaks treated Mrs T for 10 years and

described her present condition as Depression/Anxie

In response to the questions prescribed by thedBioahe HCPR, Dr J described Mrs T'’s
disability as fluctuating, with intellect fully iatt but poor concentration and inability to
make decisions. While Dr J anticipated an evene@bvery, she stated that Mrs T was

incapable of making reasonable plans and undeiisigoduse and effect relationships.
In answer to the HCPR standard question: “Is thregresusceptible to undue influence
by others (real and unreal others)? Yes/No. If,pésase specify:” Dr J answered “Yes,

Husband”

Dr J's affidavit evidence was that:
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“I have noticed that recently and more particulamlyhe last six months Mrs T's mental
condition has deteriorated to the point where level she is not capable of adequately

conducting or giving adequate instructions fore¢baduct of Court proceedings.”

In accordance with Board procedures, an investgatificer of the Board attended Mrs
T's home to interview her and provide a written adpprior to the hearing. The

investigation officer’s report states:

“I visited Mrs T at her home in XXXX. She criedmously throughout the interview for

which she apologised. She stated that she was aitabtliscuss this matter without
crying, that it dominated her life and that sheenfawoke through the night with panic
attacks. Mrs T realises that she is unable to igifle@med instructions to her lawyer. She
stated that she is unable to think or concentras,trouble with her memory and does
require a litigation guardian. The children repbst their father has told them that their

mother is going mad.”

Mrs T repeated these statements and these behs\doasistently in the hearing. She
also described adjustments she has made to h&tylife¢o cope with her indecision, such
as limiting difficult matters (such as appointmentsading letters or responding to
telephone calls) to one per day. She gave evidératefter any conversation about any
part of the litigation she would generally be inaajpated for the remainder of the day.
She reported that when more than one such eventat one day, she simply cannot

cope.

Dr R, Psychiatrist, attended the hearing and gaaktestimony. Dr R indicated that she
had seen Mrs T on two occasions. She confirmed’'®istatement that Mrs T has a
mixed anxiety and depression disorder and thatwlmeconditions are compounded by
the litigation and possible settlement of FamilywlL@roceedings. She stated that
medication had been unsuccessful and counsellidgnbahad a positive effect to date

but may be a longer term option.
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Dr R stated that one of the common symptoms ofedsion is indecisiveness. In Mrs
T’s case, she described an extremely high levehadcisiveness, lack of concentration

and difficulty understanding the proceedings.

Dr R indicated that she has many years experies@ @sychiatrist and in that time has
treated many patients who experience mental hpattblems, in particular depression, as
a result of marriage breakdown and the resultarticgzation in Family Law litigation.
She stated, in that time, she had never seen aalefich as Mrs T's with such

complications.

Dr R reported that Mrs T's disability is actuallyite minor. She agreed with the
capacity for recovery expressed by Dr J. HowelerR also stated that the effect that
the disability is having is that Mrs T is complgtelnable to operate in the litigation
environment in any normal manner. Dr R also st#tetl the effect of granting an order,
which would relieve Mrs T of decision making respitility, may have a positive impact

upon her recovery.

The applicant Ms A also gave evidence of the behasishe has observed in Mrs T. Ms
A stated that she had many years of experienceitigation and has specialised
exclusively in Family Law matters since 1994. Sfaéd she had never had a worse
situation. She reported that despite Mrs T makiogjous notes during all meetings she
still had no capacity to retain information fromeoday to the next. She did not have the
capacity to make decisions and adhere to themnudrerous occasions she had provided
the applicant with instructions that were not ceérin the factual or the legal
circumstances in which they were given. She dit appear to have the capacity to
understand correspondence and at times refusegpein or respond to mail from her

solicitor.
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In evidence Ms A also described a very complex @rgparrangement between Mr T,
Mrs T and Mr T's mother. These involve complicasgdas of company and trust laws as
well as a high level of responsibility consideriligs T's financial responsibility for her
children, and the relative wealth of her husbardlditionally many of the transactions
that have occurred during the period of the retalrese been very complex business
transactions and Mrs T has no ability to comprehehdt those transactions mean, how
they impact for her and how to respond in her owst linterests. Proceedings are about
to become more complex because Mr T's mother hpkegipto join the proceedings as a

party to recover an alleged loan from Mrs T.

A reported that Mrs T's capacity to provide instrans has been particularly complicated
during the period of the retainer because of thparh that Mrs T’s contact with her
husband has upon her. She stated that Mrs T remegly easily influenced by her
husband’s statements and finds it very difficulet@luate competing assertions between

parties.

Both Mrs T and Dr R were present and interactedthduhe applicant’s evidence in this
regard. Both readily concurred with the statemehtbe applicant. When asked whether
Mrs T had the capacity to deal with the complexaleand financial decisions she was

required to make, Dr R stated “She hasn't a hope.”

During the hearing the Board observed that Mrs @ dificulty concentrating on the
discussion and would ask for issues to be repelattdre being able to respond to

guestions.

The definition of “disability” in section 3 of th&uardianship and Administration Act
1995 imposes a two-fold test. Firstly a person musteh&any restriction or lack of
ability.” This is not a high threshold and Mrs T ete that description even though the

disability is relatively minor. Secondly, a persmst experience that restriction of lack
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as an inability “to perform an activity in a nornraknner.” It was this test that caused

the Board most concern.

The Board was informed by Dr R and the applicaat th quite normal for Family Law
proceedings to cause litigants great anxiety, periaf depression and indecision. That,
of itself, would not satisfy the Board of a “diskllyi’ for the purposes of the Act.
However, the applicant’s and Dr R’s evidence of ¢lx&remity of the condition and the
highly unusual level of restriction that it preseribr Mrs T’s ability to perform the
activities required of her, and Mrs T's agreemeithall of these statements were highly

persuasive.

This is an unusual application to proceed befoeeBbard, and not one that is readily, or
easily, granted. The Board recognises its pdaiiaesponsibilities under section 51(2)
and the fact that “A guardianship order and an a@stration order affect the status and
legal capacity of a person in a fundamental Wayft was particularly important to the
Board’s decision that both of the professional peagving this oral evidence have
significant and specialised experience in theipeesive fields and both described Mrs

T’s reaction to her present circumstances as atwase.

Considering all of the above, the Board was satilsthat Mrs T has a “disability” for the

purposes of section 3, subsection 51(1)(a) andestiba 20(1)(a) of the Act.

Subsections 51(1)(b)& (c) and subsections 20(1)(b)& (c) of the Act

Mrs T is presently required to attend settlememif@@nces, provide instructions as and
when further evidence is obtained by her solicénd provide directions for the future
management of the litigation. She is required ¢éadr and understand complex

correspondence, financial information and legali@alv
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Evidence was given that during the marriage she litdd or no knowledge or

involvement in the financial affairs of her husbandhe is now required to make
decisions weighing up conflicting information prded to her by her solicitor on one
hand and her husband (or his solicitor) on the rothBy reason of her disability as

described above, she is incapable of doing thapeddently.

Ms A reported that amongst the many difficultieattthe lack of competent instruction
has presented, the following consequences are imbtegd compromising the best

interests of Mrs T's estate:

e Mr T is in arrears of Child Support payments by ragpnately $30,000.00 and she

has been unable to obtain instructions to pursaieddbt.

* Orders have been made in the Family Court pre{mateedings and breached, but

without instructions, Ms A cannot pursue complianceemedies for the breaches.

e Mr T has sold business assets to a value of appaigly $1.2 million. The proceeds
are potentially divisible in the Family Court settlent, but appear to be dissipating.
This requires urgent instructions to instigate stigations and/or injunctive action

which Ms A cannot obtain.

Mrs T is, for our present purposes, still capaldlenanaging her own domestic affairs
which include running her independent householdcanthg for herself and her children.
However, she is not, by reason of her disabilitgpable of exercising reasonable
judgments in respect of the part of her estate hhétates to the Family Law litigation.

Accordingly, sections 51(a) and (b) have been noadido that extent.

! Public Trustee v John Blackwood, Heather King, Tom Baxter (in their capacity as members of the
Guardianship and Administration Board) Tas Sup Crt 130/1998.
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Even where section 51(a) and (b) are made out tlaedBmust consider whether there is a
need for an administrator or whether less formedragements will suffice. The Board
was consistently informed by Mrs T and the applidhat no person is available to help
Mrs T. Evidence from Mrs T indicated that she hefsained from involving any other
person in her Family Law matters for reasons ofgh Ipersonal level of privacy and a

desire to be particularly discreet in relation & husband'’s affairs.

The evidence given was that when Mrs T approachemilmers of her friends and family
to act as next friend they stated that they “dowant to get involved”. Accordingly no
“person responsible” is available to assist Mr® Tianage her affairs. Additionally, the
requirements of the Family Court application foxiné&iend call for a high level of
responsibility over and above that which friendd &mmily will voluntarily commit. In
the circumstances, the Board is satisfied ther®isess restrictive option than a formal

administration order.

For that reason, the administration order madenbyBoard is limited to an order for the
purposes of section 56(2)(I) of the Act to “bringdadefend actions and other legal
proceedings in the name of the represented persibris’assumed that the administrator
will subrogate the litigation rights of Mrs T aspdipant in the Family Court of Australia

for Property Settlement and Parenting Orders angl teansactions, conferences or
instructions related to that application in so darit deals with her financial estate. In
accordance with usual subrogation arrangements, Mis not absolved from giving

evidence where required.

When an application is brought under section 50 Bbard is entitled to also consider an

application under section 20.

Resulting from an order under section 54, an adstratior has specific instructions for
the performance of his or her duty in section 57(2hese instructions are aimed at

encouraging self-reliance in the represented peeswhenabling consultation between
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administrator and represented person in all dewssidSection 27(2) has complementary
provisions. However, section 27(2) has an addignovision that the guardian must act
as far as possible to ensure that the represergesbrp is protected from abuse and
exploitation. The Board believed that in orderb® able to successfully act as an
administrator in this particular Family Law applica, it may be necessary to remove

sources of intimidation and exploitation from Mrs T

The applicant and Mrs T were asked to comment tperappropriateness of making an
order for a limited guardian under section 20 fo¥ purposes of ensuring that Mrs T is
free from abuse and exploitation during the Farhdyv proceedings. It was envisaged
that this might take the form, for example, of retng Mrs T from situations before or
during conferences and hearings where she is guiojentimidation or confusion from
other parties who could reduce her ability to coticgde and cope with those proceedings.

Both Mrs T and the applicant readily agreed.

Accordingly, taking into account all of the evidenand the wishes of Mrs T, the Board
determined that it is in the best interests of Mr® make an order for an administrator
for the purposes of Subsection 56(2)(I) and a &dhiguardianship order pursuant to
section 20 to ensure that the objects of sectioar27made out during the course of the

litigation.

The availability of an administrator or guardian

The Board’s investigator’s notes indicated that:

“Lisa Warner is reluctant to commit the Public Glian where the matter concerns a
purely financial settlement. It would be differeihtthe welfare of the children were

concerned. She feels that in this situation @pgpropriate for the Public Trustee to be

involved.”
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Unfortunately, due to an oversight, the Public @wsar had no notice of the hearing and

was unable to attend.

The Public Trustee received an invitation to attemd responded by letter dated 23

January 2003 from the corporate solicitor. Thietedtates in part:

“The Public Trustee is not willing to be a nextefid in the Family Court. The Public
Trustee’s view is that it should not be a litigatiguardian or next friend in any Court or
Tribunal as it is not one of its core functionsheTboard of the Public Trustee’s view is
that it should not accept invitations and/or redgi¢Bat it be appointed next friend or

litigation guardian.

The Public Trustee accepts that it cannot opposeagipointment as administrator but
notes that under the Family Law Act Order 15 RuBethat it cannot be appointed as a

next friend unless it is willing to be appointed.”

He concludes by saying:

“In any case, The Public Trustee will attend the hearing but & advising the GAB at
that time that even if appointed administrator tlee purpose of the continuation of the
legal proceedings in the Family Court, it will fm# signing consent to act as next friend

in the Family Court.” (My emphasis.)

Clearly the corporate solicitor was demonstratingoasidered policy position of the
Public Trustee Board. Ms H and observer from théli@ Trustee attended the
commencement of the hearing on the Public Trusteefmlf. The Board ascertained in
a preliminary stage of the hearing that Ms H hadanthority to agree to any position
other than that stated in the corporate solicittetter. She also agreed that it was the
intention of the Public Trustee to frustrate theergpion of any potential order made in

this case by not signing consent to be next friarthe Family Court.

10
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Ms H stated that the reservation of the Public iemisvas due to the possibility of
adverse costs. Ms A pointed to a provision foremdity for costs in the next friend
application. Ms H was not authorised to alter phsition of the Public Trustee’s Board

in light of that indemnity.

The Board indicated to persons present in the hgdniat it was the Board’s view that the
Public Trustee’s Board’s position was inconsistesith an appointed administrator’s
legal duty to act in the best interests of the espnted person. However the only
practicable sanction available to the Board foragministrator not acting in the best
interests of a represented person would be towethe order and appoint an alternative
administrator. Such procedural circularity and erteinty was not considered by the

Board to be in Mrs T's best interest.

Ms H and the observer were invited to leave at #gaaly point in the hearing and they

chose to do so.

Interestingly, given the very considerable sizéhef joint estate of Mr and Mrs T and the
likelihood that Mrs T will receive an equitable shaof that estate, it is questionable
whether the Public Trustee has acted in its ownngerunial best interests in this case.
These are the dangers of the Public Trustee’s Baetrdn in exercising an inflexible and
potentially irresponsible policy, rather than examg on a case by case basis.
Alternatively, it is a consequence of sending repn¢atives to hearings without vesting

in them the authority to make decisions on its beha

The only practicable decision of the Board wasdnsider an alternative administrator.
Mrs T indicated a strong desire to receive repriagiem and support from a person with
significant life experience. The reluctance oftbof the statutory authorities to act was

noted. In all of the circumstances, the Boarddweld that the appointment of the Public

11
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Guardian was the most appropriate and compatiblgoiapnent. Of particular

consideration in the Board’s decision were theofwihg issues:

The Public Guardian, Lisa Warner, is an experieriegdl practitioner and while not
practising in Family Law she will be eminently chfgof understanding legal issues

arising for the purposes of forming instructionshe litigation.

The Public Guardian is represented in the Nortfagmania by Kevin Preece who
has had a long and distinguished career as a profed trustee and will be capable
of making informed decisions on the complex finahanatters involved in the

litigation.

Mr Preece and Ms Warner are both suitably matursgps and meet, as far as the
Board is able to ascertain, Mrs T's request foreaspn with “life experience”.
Additionally they are informed by and act in acamde with their statutory

responsibilities under the Act.

Both Ms Warner and Mr Preece will be in a positionrely upon the legal and
accounting advice already provided by Ms A and MreBpectively and, if necessary,
they can determine whether second opinions are iregjufrom alternative

professional advisers.

The additional role of limited guardian foreshaddw®y the Board sits well within

the role of the Public Guardian

The indemnity for costs foreshadowed in the appboafor next friend in the Family

Court.

Conclusion

12
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Following the hearing, the Board is satisfied ihthé circumstances that the conditions

of section 20 and section 51 have been met.

THE BOARD ORDERS

1.
2.

That The Public Guardian be appointed as the repted person’s administrator.

That the powers and duties of the administrator lianéed to the conduct of the

represented person’s application for property es@iéint, parenting orders and child
support filed with the Family Court of Australia iapril 2001 (hereinafter ‘the

litigation’).

That the Public Guardian be appointed as the repted person’s guardian.

4. That the powers and duties of the guardian be duinib decisions in relation to

restricting contact with the represented persosutth an extent as may be necessary
in her best interests and prohibiting contact by person if the guardian reasonably
believes that they would have an adverse effedhenconduct of the litigation and
the best interests of the represented person.

5. That in the event the litigation is concluded thienanistrator is directed to apply to
the Board for a review or variation of this order.

6. That this order remains in effect until 6 Febru2006.

PRESIDENT BOARD MEMBER BOARD MEMBER
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