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Administration — family conflict over sale of houpeompted administrator’'s resignation — one factién
family putting wishes of deceased father ahead et linterests of mother — need for an independent

administrator
Guardianship and Administration Act 199bas), ss 54, 67

1. This is an application under section 67(c) eéf@uardianship and Administration
Act 1995for a review of an order of the Board dated 31aoDet 2003 when the

Board appointed WS as administrator for her mothei?.

2. The represented person is an 83-year-old widbw hves in a nursing home. She
has dementia, which has been evident for 5 to 6sye8he has 7 adult children,

RP, BP, KP, WS (administrator), JK, AM and VB.

3. The order dated 31 October 2003 conferred uperatiministrator all the powers
and duties provided in Division 4 of Part 7 of thet. Paragraph 2 of the order
was a direction that the administrator report ® Board within six months of the
date of the order with advice as to the meritstbevise of retaining a property

owned by the represented person in a coastal town.



4. Following the hearing on 31 October 2003, thearBoreceived requests for a
statement of reasons, which were supplied. On a&M2004, the Board received
a report from the administrator indicating that tepresented person’s vehicle had
been sold and that a funeral bond had been pumtha3de Board was also
supplied with accounts for the estate and a copgdefce from Clarke and Gee,
solicitors, regarding the feasibility of a saletb& property in the coastal town.
These documents satisfied the direction containgzhragraph 2 of the order dated
31 October 2003.

5. On 7 April 2004, the Board received a lettenfrthe administrator together with
an application for review, indicating that she nader consented to appointment
as administrator citing emotional conflict withihet family as her reason for
resigning as administrator. The Board acknowleddeg Mrs S’s action in
seeking a review when she felt she could no lorgpe with the conflict her role
created was a responsible action and consistehtheit duties as administrator to
act in her mother’s best interests. It is, howgd&appointing that an otherwise
competent administrator feels compelled to resigeabse of internal family

disputes.

6. A hearing of the application for review was cengd on 21 May 2004. Mrs
P’s daughters, AM, VB and WS and her son KP attende hearing. AM
indicated that she represented, by proxy, the esterof the remaining family
members, RP, BP and JK. The Board had receivetiea from RP stating that he
was unable to attend but nominating himself for cupionent as alternative
administrator. Dianne Joyce and Penny Glover fitbim Public Trustee also

attended the hearing.

7. The statement of reasons supporting the ordder8d October 2003 showed that

the represented person was incapable, by reasdmerotisability, of making
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reasonable judgments about her estate. It indicduat the seven siblings were
divided over many issues since the recent deattheaf father and that the dealings
with a property at the coastal town were the soofaauch disagreement between
the family members. The Board also found that meynber of the family would

have had the integrity and capability to carry thiet duties of an administrator.

8. Ultimately, the Board had appointed WS as adstiaior because the Division was
impressed that she was able to consider the wishiesr mother when most other
members of the family confused those with the wssbktheir recently deceased
father. Another important factor in the Divisiordecision regarding appointment

of an independent administrator, such as the Piiblistee, was that:

“The Board considered this an easy option but éetabainst this option
due to the possible charges involved; due to tkelitiood of a purely
commercial decision being made as to a quick shkeohouse at the

coastal town...”

9. At the hearing on 21 May 2004, it was agreedt tthee only change in
circumstances requiring revision within the ordeaswthe nomination of an
administrator, or factors arising from section 5#tlee Act. Two potential

administrators were considered: RP and the Publist&e.

10. The Public Trustee is deemed an appropriaterastnator by section 54(1)(a) of
the Act. It is therefore not necessary to consttlat organisation’s expertise or

interests in a potential appointment.
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Section 54 (1)(d) — Appointment of a Private Adnstrator

11. The other potential administrator, RP, was present at the hearing; the Board
was merely informed that he was “unable to attenddis absence denied the
Division an opportunity to observe his demeanout,questions about conflicts of
interests or his expertise and qualifications fachsa role. AM, however, stated

that she represented his interests.

Section 54(1)(d)(i) — Best interests of the propaspresented person:

12. In letters to the Board original hearing, BRI diK stated that RP’s appointment
was most suitable because it reflected their fathveishes. According to AM, that

still accurately represents their views.

13. In putting the views of the members of the fgmiho supported the appointment
of RP, there was a repetition of matters descrilmethe previous reasons for
decision, that it was the late Mr P’s wish that B appointed to look after his
mother’s financial affairs. These members of #raify saw that proof of acting in

their mother’s best interests was acting accortbriyeir father’'s wishes.

14. Other members of the family present at theihgagreferred the appointment of
an independent person to manage the affairs awaytie internal tensions of the
family members. It is clearly not in the represehperson’s interests that the

members of her family are so deeply divided overfinancial estate.

Section 54(1)(d)(ii) — Potential Conflicts of Inest

15. It was clear throughout the hearing that timeilfais divided into two factions
with AM, RP, JK and BP in one faction and WS, VRI&P in the other. Certain
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statements during the hearing disclosed that tst faction believed that an
administrator's duty to consult should mean thatythccept the decision of the
majority. It is clear that their evident dissadision with the present administrator

resulted from that misunderstanding of the adnmaist’s role.

16.  The Board was concerned that a new appointofearty member of the family
will see that member act according to the wishetheir faction of the family (or
the posthumous wishes of their deceased fatherppg®sed to making an
independent assessment of the best interests af mhether. Given the
assumption of the majority faction that a majoritgcision should direct the
actions of the administrator, the Board was corexriat such an appointment
may mean that an administrator abrogates dutiésviour of a majority decision.
Such an approach is completely inconsistent with ftduciary duties imposed

under law.

Section 54(1)(d)(iii) and 54(2) — Suitability oetFProposed Administrator

17. Mrs P’s wishes could not be ascertained. AMnstted that given the long
marriage and the fact that her husband had attetedalll financial matters during
their marriage their deceased father's wishes wsemount. Such wishes
included the desire to see matters handled witirerfamily. The Board rejects that
view. In the absence of clear advice about MessviAshes, the late Mr P’s wishes

are relevant, even as hearsay, but are not paramoun

18. The Board presumed that any member of the familyldvbe compatible with the
represented person. However, members of the faarglclearly incompatible with
each other. In terms of discerning the finance¢ds and interests of Mrs P, any

member of the family appointed as administrator dae compromised by that
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divide in the same manner that the existing adnmatisr has been. For that reason

the appointment of any member of the family igsh@ Board’s opinion, unsuitable.

Section 54(1)(d)(iv) — Expertise of the Proposethinistrator

19.

20.

21.

AM indicated that RP is a businessman and leas lior many years. She
stated on numerous occasions that he would, inyiogrrout duties as

administrator, consult with all members of the fignand consider the best
interests of the family. She stated that her fatiael been clear to nominate

RP as his successor in matters of caring for thether after his death.

These statements by AM were disputed by theratiembers of the family
present at the hearing. They were concerned tRatdl certain duties as the
executor of his father’s will which had remainedatianded for too long. They
were further concerned that RP had an overly relettitude towards the

finances of the estate and towards consultation farmily members.

Given the differences of opinion between awédavitnesses and the absence
of RP, the Board was not in a position to make @oper assessment of RP’s
expertise as an administrator. However, for th@sons given above, the

Board was not prepared to appoint another familgpnber in any event.

Previous Considerations of the Board Regarding tReblic Trustee

22.

At the original hearing of this matter, the Bbavoided appointment of the
Public Trustee as administrator because it beli¢gvwatlit was most likely that a
commercial assessment of the estate would reqmmaediate sale of the

property in the coastal town and Mrs P was stitiuileg some enjoyment from
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23.

the property. Evidence at this hearing was thawas now impossible to

ascertain whether Mrs P was deriving any specedsre from the property.

The Board was grateful for the contributionsDeanne Joyce of the Public
Trustee in this hearing. Ms Joyce explained iraitiehe style of decision-
making that the Public Trustee employs and howdeutakes its duties. She
was clear when questioned by family members thhtlevthe trustees would
consult the whole family on major decisions in #sate, it is not bound by a
majority decision, and could defy the wishes ofraimbers of the family if it

had reason to believe such an action was in thdrtesests of their mother.

Conclusion

24,

25.

Given all of the above, the Board considered Nrs P’s best interests that a
person independent from either faction of the fgniile appointed as
administrator. Such an appointment is the only sueathat will guarantee
that financial decisions are made that reflect ititerests of Mrs P’s estate
rather than appeasement of a faction within theiljamin this situation the

Board had attempted the less restrictive alteraat¥ appointing a family

member who did not require remuneration, but tlas failed because of the

conflict within the family.

The evidence received indicated to the Boased #ppointment of another
family member would exacerbate existing conflic®hile appointment of the
Public Trustee cannot solve those conflicts, it easure that decisions made
about Mrs P’s estate are made independently fratddnflict and for a single

purpose of ensuring her best interests.
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THE BOARD ORDERS

1. That the Public Trustee be appointed as admamistof the estate of the represented
person.

2. That the powers and duties of the administre®those conferred by Division 4 of
Part 7 of theGuardianship and Administration AtB95.

3. That the order remains in effect until 20 Map20

Anita Smith Rod Lester Philippa Whyte
CHAIR BOARD MEMBER BOARD MEMBER
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